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INTRODUCTION AND SUMMARY OF ARGUMENT

Seeking to rein in insurance practices that have misled homeowners about
the amount of coverage offered by their home replacement policies, California’s
commissioner of insurance promulgated a much-needed regulation requiring
insurers to provide certain disclosures to consumers and training to broker-agents.
That regulation — California Code of Regulations, title 10, section 2695.183 —
represents a considered, practical and necessary rule that epitomizes the
commissioner’s broad authority to issue regulations aimed at preventing unfair and
deceptive acts and practices.

The Commissioner’s briefs in this case have explained what Section
2695.183 (the Regulation) is: a gap-filling measure clarifying what constitutes an
untrue, misleading or deceptive practice under Section 790,03 of the Insurance
Code.! (Commissioner’s Opening Brief on the Merits (OBM) at p. 3; Reply Briel
(RI3) at pp. 1, 15.) Respondents (collectively, ACIC) nonetheless argue that the
Regulation exceeds the insurance commissioner’s authority - authority that ACIC
asserts is limited and tightly conseribed. (Answer Brief on the Merits (ABM), at p.
25.) In fact, the opposite is frue. From the time of enactment of the Unfair
Insurance Practices Act (UIPA) (Ins. Code, §§ 790 - 790.15) in 1959, through the
passage of Proposition 103 in 1988 establishing the insurance commissioner as

one of only eight elected executive positions in the state, and continuing in the

' All statutory references are (o the California Insurance Code unless otherwise
specified.



19905 and 2000s with Jegislative amendments focused specifically on the problem
of underinsurance (OBM at pp. 7-8), the legislature and the people of California
have steadily increased the insurance commissioner’s authority and responsibility.
The commissioner’s current authority and responsibility easily encompass the
carefully drawn Regulation at issue in this case.

Section 2695.183 is a reasonable response to the looming problem of
underinsurance, adopted after careful consideration by the commissioner and with
substantial input from the insurance industry. The Regulation provides needed
protections to consumers who cannot be expected to know — without the mandated
disclosures — what the full cost of replacing their homes will be.

ACIC’s attack on the Regulation seeks not only to abrogate a modest but
crucial protection for consumers but also to curtail the commissioner’s rulemaking
authority and reverse more than half a century of steady and unambiguous
progress in protecting California consumers. Respondents’ argument relies on
parsing putatively ambiguous text and revisions, a largely futile endeavor since the
California legislature provided little explanation for passing the Act other than its
desire to keep pace with other states that had already passed similar laws. | acking
in ACIC’s argument is an appreciation for the UIPA’s broader context. California
did not pass the UIPA in a vacuum; in fact, every other state has its own version of
a UIPA. and each of those—Ilike California’s—is closely based on the National
Association of Insurance Commissioners’ Model Act of 1947,

Looking to the history of the Model Act and to other states” experience



with their own UIPAs reveals two crucial points: First, the drafters of Model Act
of 1947, the act upon which California’s (and other states”) UIPAs were based,
strove to give insurance commissioners power and flexibility sufficient to combat
a broad array of unfair acts and practices. They recognized, however, that the
Model Act as drafted might not be adequate to that purpose. California’s
Jegislature recognized those limitations when it amended the Act in 1971 to
include a broad catchall provision empowering the insurance commissioner to
promulgate rules and regulations. Second, other states’ courts have considered
language nearly identical to California’s UIPA and taken a practical approach to
reading the Act in which the Commissioner has broad rulemaking authority
regardless of ambiguous language like “administer” or similar terms.

In other words, there was nothing at all extreme or excessive in the
promulgation of Section 2695.183. The Regulation is a reasonable means of
preventing the insurance industry from misleading policyholders into
underinsuring their homes, and the commissioner was well within his authority to
issue it

The judgment of the court of appeal should be reversed.



ARGUMENT
1L THE REGULATION IS NECESSARY TO PREVENT UNFAIR
OR DECEPTIVE PRACTICES IN THE SALE OF HOME
REPLACEMENT POLICIES.

The promulgation of Section 2695.183 fell squarely within the insurance
commissioner’s responsibility to protect policyholders from unfair or deceptive
practices. The commissioner issued the Regulation in response to a series of
complaints from California homeowners who discovered, after wildfires wrecked
their homes, that the “complete” home replacement policies they had been
promised by insurers were in fact inadequate. (See Cal. Dept. of Ins., Response to
Comments of National Association of Mutual Insurance Companies (NAMIC) and
the Pacific Assoctation of Domestic Insurance Companies (PADIC) (Nov. 17,
2010), <http://www20.insurance.ca.gov/epubacc/REG/151770.htm>.) The
commissioner found that insurers had at times claimed a home replacement policy
was “complete” even though the insurer had “fail[ed] to take into consideration
certain factors” relevant to the cost of replacement, precipitating the post-wildfire
underinsurance problems. (Id.) The Regulation specifically focuses on consumers
who wish to fully insure against the full value of home replacement, and not those
homeowners who might choose to be underinsured in exchange for lower
premiums. (/d.)

It is unfair and deceptive—nboth under the UIPA’s outlined definitions in
Section 790.03 of the Insurance Code and under a common sense reading of the

terms ~for insurers to promise “complete” home replacement policies to



prospective customers when those policies in fact fail to account for full home
replacement costs. Section 790.03, subdivision (b) prohibits “Making or
disseminating . . . any statement . . . which is untrue, deceptive, or misleading, and
which is known, or which by the exercise of reasonable care should be known, to
be untrue, deceptive, or misieading.” The marketing and offering of inadequate
home replacement policies comes under the broad terms of Section 790.03, subd.
(b), since the insurer is claiming that a policy is complete even though the insurer

should know that its statement is “untrue, deceptive, or misleading” because it has
failed to describe and provide for all likely replacement costs.

This type of underinsuring also satisfies the plain meanings of “unfair” and
“demptivef An “unfair” practice is “[n]ot honest, impartial, or candid; unjust,” or
“lilnequitable in business dealing.” (Black’s Law Dict. (10th ed. 20 14).)* A
“deceptive act” is “likely to deceive a consumer acting reasonably under similar
circumstances.” (Jd.) In interpreting similacly worded statutes, this Court and the
courts of appeal have offered analogous definitions. (See, e.g., Chern v. Bank of
Am. (1976) 15 Cal. 3d 866, 875 [discussing Bus. & Prof. Code, § 17500 (False

Advertising Law)] [“a statement is false or misleading if members of the public

? California courts have struggled with defining “unfair” in the context of the
similarly worded Unfair Competition Law (UCL), Bus, & Prof. Code, § 17200 et
seq. (See, e.g., Zhang v. Superior Court (2013) 57 Cal.4th 364, 380, fn. 9 {citing a

string of contradictory cases for the proposition that “[tjhe standard for
determining what business acts or practices are ‘unfair” in consumer actions under
the UCL s curromlv unscttled™ . Walker v. Countrywide Home Loans, Inc. (2002)
98 Cal. App.4th 1 L 1170 ["No clear test to determine what constitutes an unfan
business practice hds been established in California.”}.)



are likely to be deceived™]; Lavie v. Procter & Gamble Co. (2003) 105 Cal. App.
4th 496, 508 [discussing Bus. & Prof. Code, §§ 17200 (Unfair Competition Law)
& 17500]]“the standard to be applied . . . is whether it is ‘likely to deceive’ the
consumer”|; Brockey v. Moore (2003) 107 Cal. App. 4th 86, 99 [Unfair
Competition Law & False Advertising Law] [test is whether “members of the
public are likely to be deceived™)].)

Under any common definition, the Regulation combats practices that are
both unfair and deceptive. (Ins. Code, § 790.02.) The Regulation discourages
unfairness by preventing insurers from unjustly and inequitably promising illusory
“complete” home replacement benefits whose falsity will become apparent only
when the policyholder is most vulnerable and in the weakest negotiating position
(i.e., after a disaster). And the Regulation works against deception by pro?iding
for clear disclosures to consumers and the proper training of broker-agents in
home replacement estimates.

More broadly, the UIPA suggests that unfair or deceptive acts or practices
are those that run contrary to the public interest. (Ins. Code, § 790.06 [allowing the
commissioner to take action against unfair acts and practices when “a proceeding
by him or her in respect thereto would be in the interest of the public”].) The
comimissioner has given ample consideration to those interests, as evidenced by
extensive hearings and explanations for the regulation. (See, e.g., Response to
NAMIC and PADIC, supra [“When an estimate of replacement cost 1s

communicated 1o an insured and or applicant, it is in the best interest ol all
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concerned that the sources and methods used to generate the estimate be current. It
does no good if the estimate is based upon information that is not accurate.”|; id.
[“The Department believes it is in the best interest of consumers and licensees that
the regulations be implemented as soon as is practical given the significance of
assuring that broker-agents receive training on estimating replacement cost, and
that licensees communicating estimates for replacement cost do so in accordance
with the proposed regulations.”].) The commissioner’s decision to regulate
inadequate home replacement policies is essential to protecting the public and well
within the authority granted by the UIPA.

1. THE COMMISSIONER’S EFFORTS TO PREVENT
INADEQUATE HOME REPLACEMENT POLICIES FALL
SQUARELY WITHIN HIS RESPONSIBILITY TO PROTECT
THE PUBLIC.

The Regulation represents a vital step in protecting both policyholders and
the general public, the commissioner’s defining responsibility.

The commissioner’s responsibility to the public is underscored by his status
as one of only eight statewide elected executive officials in California. (See
California Constitution, art. 3, § 8.) California is one of only twelve states in
which the commissioner is an elected official. (See Nat’'l Assoc. of [nsurance
Comm’rs, State Commissioners-2014, <http://www .naic.org/ documents/members
unelected directors of other California agencies or with insurance commissioners

in the thirty-eight states whose commissioner is appointed rather than elected, the



California insurance commissioner answers directly to the public. (See Foundation
Jor Taxpayer & Consumer Rights v. Garamendi (2005) 132 Cal. App. 4th 1354,
1372 [“In providing for an elected rather than appointed commissioner, the voters
made the Insurance Commissioner responsive to the voters, not the Legislature”].)

That public responsibility not only provides an independent electoral check
on the commissioner’s actions, but also emphasizes the primacy of consumer
protection among the commissioner’s duties. In addition, it helps to explain the
wide discretion afforded the commissioner. (See Calfarm Ins. Co. v. Deukmejian
(1989) 48 Cal. 3d 805, 824 [“Much is necessarily left to the Insurance
Commissioner, who has broad discretion to adopt rules and regulations as
necessary to promote the public welfare”].)

The commissioner’s responsibility to the public takes on a potential
additional dimension with respect to underinsurance: protecting the taxpayers who
would likely have to step in to cover homeowners’ uninsured costs or, in a
sufficiently severe catastrophe, to prop up the insurance industry. A legislative
committee examining the aftermath of wildfires carly in the last decade observed
that some insurers who had issued inadequate home replacement policies “offered
to pay beyond policy limits.” (Sen. Banking, Finance & Ins. Con 1., Analysis of
Sen. Bill No. 2 (2005-2006 Reg. Sess.) (April 6, 2005), p. 5.) Though it may have
bought peace at the time, clearly this is not a financially sustainable model. If, in
order to gain market share, an insurance company offers home replacement

policies with lower premiums (and lower policy limits). it cannot long continue to



pay above those policy limits. When there are more than a few instances of
underinsured homes being destroyed, as with wildfires of the type predicted to
plague California in the future (see Jason Samenow, Dangerous Increase in Risk
of Large U.S. Wildfires Predicted by Mid-Ceniury (Aug. 27,2015) WASH. POST

[reporting on NOAA estimates that “|v

ast areas . . , including the Great Basin,
Sierra Nevada, and Pacific Northwest see the risk of very large fires increasing by
200 to 500 percent”]), the insurer will quickly stop making those payments. (See
Response to NAMIC and PADIC, supra [noting that after wildfires in 2003, 2007,
and 2008, “fire survivors complained about problems including their experieme
that after the fire they learned that the replacement value estimates made in setting
coverage limits for their homes was incomplete and too low, ausing
underinsurance issues to arise during efforts to rebuild or replace their
residences.”].) And with widespread uncovered losses to homeowners,
government — i.e., taxpayers — will have to step in and pick up the tab that should
have been paid by the insurers (and their premium-paying insureds). The tacit
government guarantee would mean the “moral hazard” that insurance is said to
present to consumers would apply no less powerfully to insurance companies. (See
Aug. Entm't, Inc. v. Philadelphia Indem. Ins. Co.(2007) 146 Cal. App. 4th 565,
581, quoting May Dept. Stores Co. v. I'ederal Ins. Co. (7th Cir. 2002) 305 F.3d
597 [Posner. J.] [““Moral hazard” is the term used to denote the incentive that
insurance can give an insured to increase the risky behavior covered by the

insurance’}.)

9



Suffice it to say that, against this backdrop, it makes no sense for ACIC to
claim that “public policy considerations do not support” the Regulation. (ABM, at
p. 5.) If, as Respondents contest, the commissioner can only address the problem
of underinsurance through retroactive cease and desist orders or seeking
injunctions once the culprits are revealed, it will already be too late. As an elected
representative of the people of California, the commissioner has a responsibility to
the public to prevent mistepresentations of home replacement policies — before the
next disaster strikes.

1. CALIFORNIA HAS VESTED THE COMMISSIONER OF

INSURANCE WITH SIGNIFICANT POWER AND
FLEXIBILITY IN COMBATTING UNFAIR AND DECEPTIVE
PRACTICES,

As the Appellant’s briefs explain, claims that the insurance commissioner’s
inherent authority is tightly constrained find no support in the text of the UIPA.
(OBM, at pp. 20-21.) ACIC’s assertions ale find no support in the legislative
history of the NAIC Model Act, which (because the UIPA was adopted wholesale
from the Model Act) is effectively a legislative history of the California statute as
well. To the contrary, that history makes clear that the commissioner was intended
to have broad and flexible powers to address and contain unfair and deceptive

practices.



A. The California Legislature Expanded Upon The Model Act In
Order To Provide The Commissioner With Authority Sufficient To
Combat A Wide Variety Of Unfair And Deceptive Acts And
Practices.

The NAIC developed its Model Act in 1947 to provide for the identification
and elimination of unfair and deceptive acts and practices i the insurance
industry. The Model Act provides insurance commissioners with the authority (1)
to issue cease and desist orders for acts defined in the Act and/or (2) to go to court
to enjoin previously undefined types of acts. Although California adopted this
scheme in 1959, the legislature later recognized the Model Act’s limited ability to
keep pace with the insurance industry’s ever-evolving business tactics. The
addition of Section 790.10 represented an explicit and unequivocal expansion of
the commissioner’s authority to engage in discretionary rulemaking. That
authority encompasses the Re;guk:xticm,‘

1. The primary goal of the NAIC Model Act was to fully protect
policyholders.

The history of the Model Act reveals an overarching goal of empowering
insurance commissioners to fully protect consumers from harm by the insurance
industry. At the time of drafting the Model Act, the NAIC’s bylaws stated that the
association’s objective was

to promote uniformity in legislation affecting insurance; to encourage

uniformity in departmental rulings under the insurance laws of the several

states; to disseminate information of value to insurance supervisory
officials in the performance of their duties and to establish ways and means

of fully protecting the interests of insurance policyholders of the various
states, territories and insular possessions of the United States.



Policy Contracts” and “False Information and Advertising Generally”], Appendix

at p. 0.) The language contained in that section of the Model Act became Section

790.03(a) and (b) of the UIPA. The history of the Model Act thus indicates that

the UIPA was intended to allow the commissioner to prevent the misleading

offering of inadequate insurance, precisely the issue before the Court in this case.

3. The NAIC Model Act created a regulatory structure

predicated on the legislature and couris, which California
later expanded to explicitly include discretionary rulemaking
by the commissioner.

Twelve years after California’s adoption of the Model Act, the legislature
decided the commissioner needed more flexibility in establishing uniform
practices for the insurance industry. By enacting Section 790.10, the legislature
recognized that the NAIC’s limited model did not adequately combat unfair
practices and rejected the idea that unfair acts and practices are so settled that an
exhaustive list of enumerated practices could be sufficient.

The original Model Act had cabined the commissioner’s explicit powers,
allowing her only to issue cease and desist orders to combat defined violations
and/or to bring an action in court to enjoin unfair practices the Act did not specity.
But the drafiers anticipated that additional administrative powers, like those
ultimately added by California, might prove necessary. (See NAIC Model Act §§
6, 9.) The NAIC created only a “limited” power in regard to unspecified acts for

. "

two reasons: (1) “[blecause of the experience of the states in regulating the

business over a period of many years, unfair and deceptive practices are well



known to the regulatory authorities and consequently should be set forth in the
statute itself” so as to provide notice to the industry; and (2) because the
association was entering a “new and broader regulatory field,” it cautiously sought
“enlargement of procedural authority only as its need is demonstrated.” (NAIC
Dec. 3-7 Report, pp. 216-17; Appendix at pp. E, I'.)

However, the NAIC never intended for this limited enumerated authority to
substantially constrain the commissioner. Instead commissioners would need
significant discretion: “in order to cope with the situation an extremely flexible
unfair trade practices act was required.” (NAIC Dec. 3-7 Report, p. 216, Appendix
at p. E.) To this end, the NAIC recognized that the Model Act might be only a
starting place for the states, which could later add new provisions and procedures
expanding a commissioner’s power. (Report of Subcom. on Federal Trade
Commission Act, NAIC Proceedings (Mar. 11-15, 1946), p. 146, Appendix at p.
Q.) Thus, in setting out the commissioner’s original powers, the NAIC determined
that “[i]f experience demonstrates that a considerable number of cases arise under
the omnibus clause [the judicial injunction procedurel, it may well be that
additional defined practices should be enumerated or that a more direct
administrative procedure will be required.” (Id. at p. 217; Appendix at p. I
(emphasis added).) Indeed, although it ultimately did not include the provision in
the Act, the NAIC considered granting the commissioner broader rulemaking
authority. (See Joint Report of Committees on Rates and Rating Organizations,

NAIC Proceedings (Oct. 23-26, 1946), p. 175; Appendix at p. ] [discussing a

14



proposal, which the commitiee “looked with favor upon,” to allow the
commissioner to “determine unfair acts and practices other than those specifically
enumerated”].) Participants in the NAIC proceedings expressed concern that
providing an exhaustive list of unfair acts and practices would unduly limit the
commissioner’s powers to protect policyholders: “[1]t was contended that if all
potential unfair practices were enumerated, any statute covering them would be
carried to unreasonable and unworkable lengths or conceivably might be
incomplete.” (Joint Report of Committees on Rates and Rating Organizations,
NAIC Proceedings (Sept. 5-7, 1946), Appendix at p. M; see also id. [noting a
proposal that “the Commissioner should be empowered to promulgate rules and
regulations covering unfair trade practices, with the proviso, however, that such
rules and regulations could not be adopted except upon notice and after full
hearing to all interested parties and with an appropriate provision for judicial
review”]).

In 1971, the California legislature, recognizing these concerns, added
rulemaking powers to the UIPA. Assemblyman Jack Fenton, the sponsor of the
790.10 rulemaking provision, stated that Section 790.03 merely set out the “quite
general terms” of what constitutes unfair acts or practices. (Sen. Com. on Ins. and
Fin. Insts., Hearing on AB 1353 (1971 Reg. Sess.).) This is a far cry from ACIC’s
unsupported claim that the legistature “explicitly defined the acts or practices it
considers to be unfair or deceptive” through a “finely-reticulated . .. list.” (ABM,

p. 34.)



The legislature’s decision to provide the commissioner with greater
authority stemmed from a recognition that “since the insurance business .. . is
hecoming more and more competitive the possibilities of unfair or deceptive trade
practices are increasing.” (Asm. Com. on Fin. and Ins., Report on AB 1353 (1971
Reg. Sess.).) Section 790.10 “gives the Insurance Commissioner the authority to
promulgate rules and regulations so that if the need therefor arises, he can, without
delay, promulgate necessary rules making [unfair or deceptive trade] practices
definite and specific for the benefit of the public without having to wait Jor the
Legislature to act at a later date.” (Id. (emphasis added).) Whereas the original
NAIC Model Act, and indeed California’s pre-1971 UIPA, vested express
authority for enumerating unfair acts and practices in the legislature or the courts,
the addition of Section 790.10 represents a clear expansion of the commissioner’s
authority to promulgate rules.

The expansion of the commissioner’s power to make unfair and deceptive

practices definite through rulemaking runs directly counter to ACIC’s claim that
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(]he legislature has reserved that power for itself and, over the years, has
continued to exercise that closely-guarded prerogative itself.” (ABM, p. 34.) In
fact, the legistature specifically acknowledged both its difficulties handling the
increasing number of unfair and deceptive practices and the resulting need for the
commissioner to have greater discretion. (See Asm. Com. on Fin. and Ins., Report
on AB 1353 (1971 Reg. Sess.).) Baqually unsupported is ACIC’s argument that,

becanse the legislature still retains and has exercised the power (o amend and

6




broaden Section 790.03, the commissioner has no discretionary authority to assess

would render Section 790.10 surplusage: if the legislature intended to retain
exclusively for itself the power of delineating unfair acts and practices, why would
it grant the commissioner explicit rulemaking power?

Seeking to evade the implications of the enactment of Section 790.10,
ACIC suggests that this Court must consider whether, theoretically, an insurance
company could violate the Regulation while still technically giving a truthful
home replacement estimate. (See ABM, pp. 13-14, 43.) Although such a scenario
could be envisioned here—as with virtually any disclosure regime’—it is
irrelevant to the issue of the scope of the commissioner’s authority. What matters
is whether requiring insurance companies to provide prospective customers a more
complete picture of home replacement policies is a “reasonable” and “necessary”
means of addressing the problem of misleading underinsurance. (Ins. Code §
790.10.) That it surely is. The regulation therefore falls squarely within the

comumnissioner’s authority under Section 790.10.

¥ A food company might argue, [or example, that federal nutrition fact disclosure
regulations, 21 C.F.R. § 101.9, designed to prevent companics from portraying
unhealthy foods as healthy, are invalid because a company could fail to comply
with the regulations but nonetheless offer a healthy product.
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B. Reading The Unfair Insurance Practices Act In A National Context
Underscores The Commissioner’s Broad Authority To Promulgate
Disclosure Regulations.

California’s UIPA is at least as robust as the unfair insurance practices acts
in other states where insurance commissioners exercise significant rulemaking
authority. The enactment of the UIPA in 1959 reflected California’s joining a
nationwide consensus that regulatory agencies were best equipped to combat
unfair and deceptive insurance industry trade practices. Legislative history reveals
that the UIPA’s passage was motivated in large part by a desire to keep pace with
other states, (See, e.g., J. Thomas, Memo. from Dept. of Tns. to Hon. Edmund G.
Brown (June 30, 1959) [noting that California was “almost the only state which
has not enacted some form of the ‘mode!” act,” which could result in California
companies being prejudiced]; 1. O’Connel, Memo to Hon. Edmund G. Brown
(June 25, 1959) [listing no reasons for adoption of the model act other than its
passage in every state “with the possible exception of Tllinois”].) Given the
UIPA’s ties to the 1947 Model Act adopted in similar form by every state in the
nation, it is instructive to look to those other states” experience for guidance and
comparison,

Doing so reveals three things: First, there is no support in other states for
Respondents” argument that the word “administer” limits the commissioner’s
rulemaking powers. Second, many states, along with California, recognize that

insurance commissioners should have broad authority, particularly with regard to

t8



combatting and delineating unfair practices.® And third, the structure of the UIPA
stands in contrast to similar codes in many other states, which authorize private
intervenors to pursue unfair insurance acts and practices — a difference that
suggests the insurance commissioner has greater authority in California than
elsewhere.

1. State courts have neither speculated about, nor been
preoccupied with, differences between the term “administer”
and its synonyms.

The Commissioner’s briefs establish both the likely source of the word
“administer” in Section 790.10 (the California Administrative Procedure Act,
Govt, Code, § 11340 et seq.) and the fact that California courts understand the
term broadly. (OBM, at pp. 20-21.) ACIC’s attempt to find limits in that particular
word flounders still further in the face of evidence from other states” choice of
terms in their unfair insurance practices laws, Those states have not distinguished
between the word ‘administer” and its synonyms when confronted with provisions
similar to California’s Section 790.10. (See Part [11.B.2, infra.) Here, there is
likewise no reason to exhaustively parse Section 790.10°s language.

| With no legislative history or California case law to support their
interpretation of “administer’” (other than the ambiguous fact that an earlier draft

used the term “implement™), respondents rely upon the U.S. Supreme Court’s

* Although every state has a version of the 1947 Model Act, very few state courts
have had the opportunity to assess their respective commissioner Or Insurance
department’s powers to promulgate rules - perhaps because potential challengers
have thought such authority uncontestable,
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analysis in Lopez v. Monterey County for the proposition that the word limits an

agency to only nondiscretionary acts. (See ABM, at p. 29.) In fact, the Lopez

both discretionary and nondiscretionary acts. (Lopez v. Monterey Cty. (1999) 525
U.8. 266, 27779, abrogated on other grounds by Shelby Cty., Ala. v. Holder
(2013) 133 8. Ct. 2612, 186.) The court found that the phrase “seek to administer”
does not apply “only where the jurisdiction exercises some element of discretion
or policy choice”; the word ““administer’ also encompasses nondiscretionary acts
by covered jurisdictions endeavoring to comply with their States' superior law.”
(Id. (emphasis added).)

Applying this analysis to Section 790.10, it is clear that the insurance
commissioner has authority both to “comply with” the UIPA in a nondiscretionary
way and to “exercise|| some element of discretion” in combatting unfair acts and
practices. (See id.)

Respondents also argue that “administer” has a more limited meaning than
a synonym like “implement.” (ABM, at p. 29.) This conclusion is based only on
Respondents’ say-so; unlike the Commissioner’s reading of “administer,” it has no
support in California legislative history, case law, or any dictionary. Furthermore,
examining the farrago of terms used in UIPA laws around the country suggests
(hat whatever difference may exist among those words cannot bear the weight that

-y
.

Respondents place on them. (See, e.g., “enforce and administer” (Minn, Stat.
» -l
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Rev. Stat. Ann., § 417:31); “carry out” (Neb. Rev. Stat. Ann., § 44-1533; Nev.
Rev. Stat. Ann., § 686A.025; “carry out and effectuate” (D.C. Code Ann., § 31-
2231 .25; Mo. Ann. Stat., § 375.948; Tenn. Code Ann., § 56-8-110); “defining,
limiting or prescribing” (Me, Rev. Stat., tit, 24-A, § 2151-B); “implementation and
administration” (27 R.1. Gen. Laws Ann., § 27-29-12); and “accomplish” (Tex.
Ins. Code Ann., § 541.401), among others.)

Does “enforce and administer,” from Minnesota, mean something different
than “carry out and effectuate,” from Tennessee? Was the Texas legislature’s
intent, in giving the commissioner power to “accomplish” the purposes ofits
insurance code, starkly different from that of the legislature in Nevada when it
gave its commissioner authority to “carry out” the provisions of the Nevada code?
This is the type of speculation in which Respondents have asked the Court to
engage.

No state court has found that a commissioner’s rulemaking authority turns
on the word “administer” or any of its many synonyms. Nor has any state court
pointed to legislative history that suggests the term “administer” is somehow more
limiting than other similar terms.

To the contrary, this Court has used “administer” to indicate that the
Commissioner has broad powers-—both explicit and implicit. (See Calfarm Ins.
Co. v. Deukmejian, supra, 48 Cal.3d at 824 [ “[The comumissioner’s] powers are
not limited to those expressly conferred by statute; rather, [i]t is well settled in this

state that Jadministrative] officials may exercise such additional powers as are



necessary for the due and efficient administration of powers expressly granted by
statute, or as may fairly be implied from the statute granting the powers”]
[emphasis added].) In addition, the courts of appeal have used “administer”
interchangeably with synonymous terms when discussing Section 790.10. (See,
e.g., Spray, Gould & Bowers v. Associated Internat. Ins. Co. (1999) 71
Cal. App.4th 1260, 1269 [upholding a “salutary” insurance disclosure regulation
based on Section 790.10 because the commissioner’s regulations “flesh out the
statutory public policy of the Unfair Practices Act” and “represent the considered
and duly promulgated public policy appropriate to the processing of its subject
insurance claims in California”] [emphasis added]; California Serv. Station d&
Auto. Repair Ass'nv. Am. Home Assur. Co. (1998) 62 Cal. App. 4th 1166, 1176
[“Regulation 2505 directly relies on the authority of Insurance Code section
790.10, which gives the California Insurance Commissioner the power to
promulgate regulations as necessary to implement the Unfair Practices Act.”]
[emphasis added].)

There is, in sum, no support for respondents’ claim that “administer” Jimits
the Commissioner’s authority, and there is abundant support to the contrary.

2. State commissioners have broad powers to combat unfair
practices through rulemaking.

In other jurisdictions, drafters and courts have recognized that state
insurance agencies require broad power to administer unlair practices acts. This

authority comes from an appreciation that the insurance industry requires




particularly strong oversight. (5ee, e.g., State Farm Mut. Auto. Ins. Co. v.
Wyoming Ins. Dep't (Wyo. 1990) 793 P.2d 1008, 1014 {“The nature of the
insurance business makes regulation of it more necessary than is required for
many other businesses,”}; Morgan v. Blue Cross & Blue Shield of Kentucky, Inc.
(Ky. 1989) 794 8.W.2d 629, 632 [“The general laws regulating trade practices
need flexibility to deal with the variety of cases arising from the insurance
business.”].)’

a. In California and elsewhere, the insurance
commissioner’s rulemaking authority is so widely
accepted that it has not been challenged.

Insurance commissioners’ power to promulgate prophylactic rules has
generally been so well accepted that no one has thought to contest it. Challenges
focus on the ability of private parties Lo bring suit; the commissioner’s authority is
accepted. (See, e.g., Tank v. State Farm Fire & Cas. Co. (1986) 105 Wash. 2d
381, 393 [“the Insurance Commissioner developed comprehensive unfair practice
regulations” that “generally set forth certain minimum standards which, if violated

with such frequency as to indicate a general business practice, will be deemed to

S iven outside the insurance industry, flexibility is the byword in addressing unfair
business acts and practices. (See Barquis v. Merchants Collection Assn. (1972) 7
Cal. 3d 94, 112 [“In permitting the restraining of all “unfair’ business practices,
section 3369 [the precursor to Bus, & Prof. Code, § 172001 undeniably establishes
only a wide standard to guide courls of equity; as noted above, given the creative
nature of the scheming mind, the Legislature evidently concluded that a less
nclusive standard would not be adequate.”]; People ex rel. Mosk v. Nat'l Research
Co. of Cal. (1962) 201 Cal. App. 2d 765, 772 [“[1]t would be impossible to draft in
advance detailed plans and specifications of all acts and conduct to be prohibited .
... since unfair or fraudulent business practices may run the gamut of human
ingenuity and chicanery.”™| [citations omitted].)




constitute unfair claims settlement practices™); Melancon v. USAA Cas. Ins. Co,
(Ct. App. 1992) 174 Ariz. 344, 347 |“The summary of the rule . .. discloses that
[it] was adopted to effectuate the [Ariz, Unfair Claims Settlement Practices|
Act?]) In Brosnan v. Castellanos (N.D. Cal. July 27, 2009) 2009 WL 2246210, a
federal case applying California law, the court likewise approved of the California
insurance commissioner’s rulemaking authority in holding that a regulation
conferred no private right of action. Though the question was not directly at issue,
the court viewed the insurance commissioner as having the authority to
promulgate regulations to “delineate unfair ... practices” under Section 790.03’s
defined acts. (Id. at *4.)

b. In states like California that explicitly authorize

rulemaking, the commissioner of insurance has broad
authority to combat unfair acts and practices.

In California and in other states with similar regulatory regimes, the
presence of defined unfair or deceptive practices in the Code does not derogate
from the Commissioner’s background authority to promulgate further regulations
to explicate those practices, or indeed to delineate other unfair or deceptive
practices.’

The California commissioner is authorized to promulgate regulations to

meet the consumer protective ends set out in the UIPA. (See Spray, Gould &

¢ The California Insurance Code expressly grants rulemaking authority to the
Commissioner through Section 790.10: “The commissioner shall, from time to
time as conditions warrant, after notice and public hearing, promulgate reasonable
rules and regulations, and amendments and additions thercto, as are necessary 0
administer this article.” (Ins. Code, § 790.10.)

) 4
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Bowers v. Associated Internat, Ins. Co. (1999) 71 Cal. App. 4th 1260, 1265.) In
Spray, the Court of Appeal approved and applied a regulation promulgated under
Section 790.10 (requiring that insureds be notified about contractual time limits
for making a claim) that explicated a defined practice set out in Section 790.03(h).
(Id. at p. 1269, fn. 7 [“[m]isleading a claimant as to the applicable statute of
limitations”].) Notably, the insurance company in Spray did not ask the cowrt to
invalidate the disclosure requirement on the grounds that an insurer could fail to
disclose time limits for claims but still not mislead an insured—i.e., the argument
Respondents make here. Instead, the challenge was less convoluted and the court’s
response pragmatic:
The regulation’s purpose is salutary, designed to alert insureds to their
insurance policy obligations, and to foster equity, fairness, and plain-
dealing in claims handling. The promulgation of the regulations is
expressly authorized by Insurance Code section 790.10. The regulations
flesh out the statutory public policy of the Unfair Practices Act, the purpose
of which is to regulate trade practices in the business of insurance.
(Id. atp. 1269.) The insurer’s challenge was not permitted to “arbitrarily
undermine an applicable industry standard.” (/d.)
In this case, as in Spray, the insurance industry urges that a carcfully
thought-out standard be invalidated. Although Respondents focus on Section
790.06%s judicial procedure, that provision is simply irrelevant to the outcome of

this case — as il was in Spray. Instead, here as in Spray, the proper question to

consider is whether the Regulation reasonably “flesh

es] out the statutory public



policy of the UIPA.” (Spray, supra, 71 Cal. App. 4th at p. 1269.) And ~ here as in
Spray — it does.

Challenges like those raised by ACIC have also been rejected, for similar
reasons, by courts in other states whose commissioners have rulemaking authority.
The Supreme Court of Wyoming, for example, upheld the state insurance
commissioner’s authority to issue a regulation prohibiting an unfair practice -
indeed, a practice (unlike the present case) not already expressly defined in the
Insurance Code., (State Farm Mut. Auto. Ins. Co. v. Wyoming Ins. Dep't, (Wyo.
1990) 793 P.2d 1008, 1010.) The presence of a judicial procedure (almost
identical to Section 790.06) for addressing unspecified unfajr practices was no bar
fo the exercise of rulemaking. Further, as here, the insurance company in Staie
Farm made (and the Wyoming Supreme Court rejected) the fallacious argument
that, because it could issue a noncompliant policy that would provide benefits
equal to those sought by the commissioner’s regulation, the regulation itself must
be invalid. (/d. at pp. 1010-11 [citing concerns about transparency and pointing to
the administrative record, which indicated that insureds were frequently injured by
the practice at issue].)

Similarly, in Oklahoma, the Court of Civil Appeals found that the state’s
insurance code gave the insurance commissioner authority not just to explicate
defined practices (as here) but to expand the list of unfair and deceptive acts or
practices through rulemaking. (American Fidelity Life Ins. Co. v. State ex rel.

Holland (Okla. Civ. App. 2013) 307 P.3d 389,392 [upholding regulation based on
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a provision, nearly identical to California’s Section 790.10, giving the
commissioner the ability to “adopt reasonable rules and regulations for the
implementation and administration of the provisions of the Insurance Code}.)
Because court the catchall provision “specifically contemplates the existence of
unfair or deceptive acts or practices not listed,” there was “no statutory
impediment to the Commissioner’s adoption of a disclosure rule.” (Id.)

If provisions nearly identical to Section 790.10 supply commissioners in
Wyoming and Oklahoma with the authority to bar practices not enumerated in the
insurance code, then a fortiori California’s commissioner may issue a regulation
that simply clarifics a practice that is already expressly prohibited.

3. Because California, unlike many other states, does not permit
private suits under its UIPA, the commissioner holds
increased regulatory responsibility and authority.

Since California’s UIPA does not provide for citizen enforcement, the
commissioner’s ability to cover the field in administering the statute is all the
more critical. Many states include in their unfair insurance practices acts a right of
intervenors to step in when the commissioner declines to prosecute a potentially
unfair act or practice, In those states, the general public has some responsibility for
enforcing the act, thereby providing a supplement to the commissioner’s powers,
For example, in Missouri, the state’s unfair insurance practices law provides,

If after reviewing a written complaint alleging a violation . . . the

[insurance] director determines that a proceeding . . . would not be in the
interest of the publie, then any person who alleged commission of an unfair

“

act or practice . .. shall be entitled to judicial review ... If the court, after
reviewing such written complaint and written determination, finds .. . that a



proceeding, . . . would be in the interest of the public, the court may order
the director to institute such proceedings.

(Mo. Ann. Stat., § 375.945 [referenced provisions omitted].) In other states, third-
party intervenors can in effect take over proceedings in which the insurance
commissioner has decided not to act. (See, ¢.g., Ark, Code Ann. § 23-66-213
(West) [“If, afier a hearing . . . , the report of the Insurance Commissioner does not
charge a violation of this subchapter, then any intervenor in the proceedings may .
.. cause a petition, notice of appeal, or petition for writ of certiorari to be filed . . .
], accord Mont. Code Ann., § 33-18-1003; N.C. Gen. Stat. Ann., § 58-63-45;
N.M. Stat. Ann. § 59A-16-28; Okla. Stat. Ann. tit. 36, § 1210.)

Thus, other states divide authority between the commissioner, who can
prosecute defined unfair acts and practices, and intervenors, who can pursue acts
that are not defined or cases that the commissioner has chosen not to take up.” But

no such language empowering intervenors appears in the California UIPA.® The

" There are at least twenty states that provide intervenors with a right of action,
(See Ala. Code § 27-12-22; Ark. Code Ann. § 23-66-213; Del. Code Ann. tit. 18, §
2307 (d); Ga. Code Ann. § 33-6-11; 215 1ll. Comp. Stat. Ann. 5/430; Ind. Code
Ann, § 27-4-1-9; Md. Code Ann., Ins. § 27-105; Mass. Gen. Laws Ann. ¢h. 176D,
§ 9; Mich. Comp. Laws Ann. § 500.2045; Miss, Code. Ann. § 83-5-47; Mo. Ann.
Stat. § 375.945; Neb, Rev. Stat. Ann. § 44-1531; Nev. Rev. Stat. Ann. §
6R6A.170; 53 NLJ. Prac,, Insurance Codes Annotated 17:298-10; N.M. Stat. Ann.
§ 59A-16-30; N.Y. Ins. Law § 2408; N.C. Gen. Stat. Ann. § 58-63-45; Okla. Stat,
Ann. tit. 36, § 1210; S.C. Code Ann. § 38-57-210.)

¥ Nor does the UIPA provide a private right of action, which would also serve as a
check on unfair practices. Many other states do include such a right in their unfair
msurance practices act. (See, e.g., N.M. Stat. Ann. § 59A-16-30; I'la. Stal. Ann. §
624 .155: O'Fallon v. Farmers Ins. Exch. (1993) 260 Mont. 233, 242; State Farm
Mut. Auto. Ins. Co. v, Reeder (Ky. 1988) 763 S.W.2d 116, 117, Griswold v. Union
Labor Life Ins. Co. (1982) 186 Conn. 507, 520; Sparks v. Republic Nat. Life Ins.



Commissioner’s sole authority is supported by the history of the UIPA and the
NAIC’s Model Act before it. (Zhang v. Superior Court (2013) 57 Cal. 4th 364,
384 [“When the Legislature enacted the UIPA, it contemplated only administrative
enforcement by the Insurance Commissioner.”].)

Because private parties cannot enforce violations of the UIPA, then either
California has a significantly weaker consumer protection scheme than states that

or Section 790.10 fills in

allow third party intervenors—an unlikely outcome
that enforcement gap by providing the commissioner with broad discretion. In this
case, the commissioner found that incomplete estimates constitute an unfair or
deceptive practice under Section 790.03 and has acted in accordance with the
rulemaking authority of Section 790.10. As a result, despite ACIC’s argument to
the contrary, there is no need for the commissioner to pursue the judicial
enforcement procedures of Section 790.06.

The statutory system has worked as designed. Section 2695.183 is a valid
(and valuable) product of the insurance commissioner’s rulemaking authority.

CONCLUSION

The California Insurance Commissioner has broad discretionary authority

to administer the UIPA by promulgating rules and regulations. Section 2095.183

represents a textbook exercise of that authority.

Co. (1982) 132 Ariz. 529. 541 Jenkins v. J. C. Penney Cas. Ins. Co. 721 (1994)
167 W. Va. 597, 607, overruled on other grounds by Stare ex rel. State Farm Fire
& Cas. Co. v. Madden, 192 W.Va. 155,451 S.E.2d: Farmer's Union Cent. Fxch,
Inc. v. Reliance Ins. Co., 626 I, Supp. 583, 590 (D.N.D. 1985).)



The judgment of the court of appeal should be reversed.
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CONSTITUTION AND BY-LAWS

CONSTITUTION OF NATIONAL ASSOCIATION OF INBUBANCE
) COMMISSIONERS

Article 1, Name: 'This organization shall be known as the National
Aspociation of Inswrance Commissioners,

Article 2. Object: ‘The object of this Association shall be to pro-
wmote uniformity ia legislation affecting insurance; to gacourage uni
formity in departmental rulings under the insuraace laws of the several
states; to disseminate informetion of value to insuraies  SUpBrVisory
officials in the performnner of their duties and to establish ways and
manna of folly protecting the interests of insurance policyholders of the
yaricus states, territories and insular possessions of the WUnited States,

Article 3. Hemberships  The membership of this Assoeiation shall
congist of the eorumissioner, direstor, superintendent oy other offieinl who
by law iy charged with the vesponsibility of supervising tha business of
ineuraues within esch atate, terrilory or insular possession of the United
Yeates.  Only members and their duly suthorized representatives ay de-
fued iu Article 4 hereof shall be eligible to hold office in the Association
and to sorve on commitless of the Assceiation. Mewbers of the Asso.
cintion of Superintendents of Tmsurance of the Provinees of Canada shall
b eligible to participate in all meotings of this Association withoeut the
power to vote,

Article 4. Power to vole: Taeh member of the Assoeintion shall
have the power to vote eliher in persow cv if absent by delegating such
power in writing te « duly nuthorized vepresentative who shall be some
person officiadly eennscted with ais department, who is wholly or priv
eipally employed by said depaetment and who is a Jegal resident of the
state, territory or insular pussossion wherein the department iy loeated. No
stats, territory or ipsular possession shall have more thun one vobe,

Avticle 5. Offiesrs:  Officers of the Associotion shall be a president,
fivat viee-president and secretary-tressyrev.

drticle 6. Commitizces, Faeoutive Committee: 'There shull be an
executiva committee of ten members, ineluding a ehairman theveof, aud
ox-officio the officers and the retiring president, who shall act ag viee
chuirman, Six of the ten membery shall covsist of ope member from
each of the iy zoues, to be clacted by the members of the respective zones
sonuslly prior to or during the Associstion’s annusl mesting.

Sipnding Commitiees:  As soon &s convesient after the aunuel meet
ing, the president shall sppoint the chairmen, the members of the fol.
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premium charged,” This provision was incorpprated in the bill to provide 4
Commissioner with ap effective mathod of dealing with those companies
which have persisted in writing policies providing benefits which nre not
rensonable in relation to the premium charged, Usnder this Bl the Com-
missioner will be able to prolibit the use of polleies which are frandulent
or mnnifestly unfair to the publie.

Tt will be notod that this bill provides s mueh Jess detailed regulatory
machinery than that provided in the model fire and casualty yating bills,
The reasons for providing different adminisivative machinery for dealing
with thiz particular phose of the business is set forth in our report of
October 23-96. This bill does not atiempt to deal with all lmproper or
deceptive practices in the aceident and hesith feld, Buch gctivities arp
covered in the unfair trade pragtices act set forth later snd will be dis-
cusged under the heading of “*Unfair and Deceptive Fractices in the In-
surance Business,”’

) Attention is pertienlarly divected to the fuotnote on the aacident wnd
health regulutory bill. The degree of existing regulation of this feld variey
from stote to state, Many different types of carriers ave engaged in this
vusiness, some of whose activities are regulated under spesific statutes or
ssations of the statules relating to the individual type of carrier, In states
which adopt the form of regulaiion vet forth in Hxhibit A, it will be
nocessary 10 integrate this statute with the aversll regulatory scheine in
arder 1o avoid confiiets and dupleations and ot the same time to make
sure thal this line of the busivess iv adequately regulated irrespective of
the type of carrier engaged n carrying on the business,

Unfair and Deceplive Prastices in the Inxurance Business

Referenca 18 made to the October 2526 report of this Committee under
the heading, *fFederal Trade Comunission Aet’’ Thab report ontlined &
number of alternative methods of dealing with the subjects embraced within
the Federal Trade Commission Aet on a state level and for that reason we
ahall not restate these optional methods of trealient of this problem in
this report,

Following a series of confersnees hetween ihe AllTndustry Committee
and thie Committee and an adjustmgut of covtain ideas set {orth in the
proposals of boll committees, a proposed bill was prepared, o copy of
which 18 ansexed hereto and marked Fxhidit B Aa initial draft of this
bill, dated Decomber 3, 194G, was approved by a majority vote of tho
Al Tndustey Committes aud is on fle with this Comwittes, bat the draft
attached contaius certain ndditional changes wade by this Committee upon
which the All-Industry Committee has not yet had an apportanity to ach

From the first the members of thix Committes have folt that if the
problems created by the 8.BU.A. case and U, &, Publie Law 13 were to
he solved upon u state level, it was wecessary to devise an integrated
program. The job couid nat be done by o patehwork approach; the parts
had to fit together within the contemplation of U. § Publie Law 15, This
point can best be ilustrated by 4 reference to the situation which eon-

fronted this Commities in connection with conditions in the amceident and
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hoalth business, As we pointed out in cur provious reporh, it i3 & kuoewn
fact that thers ove s number of companies opexsbing in that busineva
which pravide fuedequate policy benefits at oxeensive prices. This situation
could not continue. The yroblem was how to regulate it Should it be
done by a rate regulatory bill such s the model bills? Should it be treated
through o bill of the type set forth earlier iu this report? Bhould it be
regulated under an omnibus unfsir trade practices act ot s state lovel}
If & decision was roached not to deal with this probler undex » bill similar
to the mode! rating bills and if no aceldent snd health bill of the type ot
forth earlier in this report was adopted, it was apparent that in order to
cope with the situation an éxtremely flexible unfalr trade practices aet was
requirsd. In the illustration given this Conuuittee has presupposed that
ihe states wanled to cope with this problem on @ state level; otherwise
oxiating federal acts designed to cope with this problem would become
sutomatienlly operative after Jonunry 1, 1948, Similar illngtrations could
bo given in other branches of the business.

This brings us to & consideration of Exhibit B. That bill may ha
deseribed as an unfalr and deceptive practices net containing prohibitions
againgl certain enumeraied practices wnd an omnibug provision desigued
to cover unenumerated practices, It is the belief of this Committee that
to the oxtent possible this act provides adequate machinery for denting
with the scope of the Federal Trade Commission net on & state level, We
do not elsim that this act can prevent the Federal Trade Commission fyvom
axercising the broad powers eounferred upon it £o net as the investigatory
agont of Congress,

Tn the drafting of this bill eertwin prohibited practices have been
sot forth, Most practiess in the insursnce business inimical to the publie
welfare are well kuown and may be defined in w Bill of this type. However,
these practices somebimes vary from state to state and consequently legis.
lation which might be necesssry in one state would not be wecessary in
snother. The Committco cmphasizes thet whern this legislation v introduced
conmideration should be given to tho purely loeal problems of tho state in
drafting the definitive section of the bill.

Tt wifl be noted that under this proposed bill, while power is conferred
upon the Uommisaioner to jssue cense sod desist orders in connoetion with
the epumerated practices, his power in connection with the unenumersted
praetices is Jimited. Authority bag been given to him to initiate procesdings,
subpoena witnesses, conduet herrings and make findings as to unenumerated
practices. Howover, before his findings way be enforced it is necessary
to bridg su sction in eourt through the medium of the Attorney General
of the state. That this procedure iy more cirewitous than one giving the
Sommissioner power to issue ceass and desist orders in any case is ap
parent. In considering this more restrietive form of administrative pro-
cedure the Cormitiee was influenced by certain considerations: (1) Beosuse
of the experience of the states in regulating the business over o period of
many years, unfalr and deceptive practices ure well nown to the regulatory
authorities and consequently should be set forth in the stabute iteelf. This
procedure, i the opinion of the Cominittee, g to be commendad because
under it people subjeet to the Jaw kuow in advance what they may not do.
(2) Although the histery of state legislation in the insurnnce business
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oxtonds back to 1897, uotil the present time no stade had over found it
necossary to ereate o state counterpart of the Pederal Trade Commission
Act, or to entrust to state regulatory offieials the specific power contained
in the nttached bill, The definitive approach had been wniformly followed,
In oo far as the propoessd statute Is concerned, state regulntion is sbout to
entor & now and broador regulatory feld 3o which we should sesk an en-
largement of procedural authority culy ss its need is demonsteated.

If un adequate, overall regulatory pattern Is enacted, including s com-
prehensive enumeration of prohibited practices, the Committeo was of the
aptuion that there should be relatively few oceusions for the wuss of this
omnibus provision. In this eounection it must be remembered that that
provision of the ommibus section enabling the Commissioner to initiste
procesdings, hold hearings and make & report should in many instances
deter these who are engaged in guestionabls practices, thus eliminating the
necessity for court procedurs, £ experience demonstrates that a considerable
sumber of cases arise under the omnibus olauss, it may well be that
additions] defined practices should be enumerated ov that & more direot
administraive provedure will be reguired.

Proposed Amendments to the Model Baling Bills

Attaclied to this report (marked Exhibit €) is a repoxl of the Sherman
Act Subcomwittee of the All-Tndustey Committee dated December 5, 1946,
containing proposed smendments to tho model rating bills. The All-Industry
Jomumittee by a majority vote adopted the repert of its Sherman Aot
Hubeommitiee vecommending these changes, This Committes gave careful
consideration to the proposed amondments hut time did not permit suf-
feient dispussion to opable the mombers of this Cowrnittes to rench a
final conclusion and for that reason no uction was token by this Commitbes
upon the proposals.

The Committes comploted ity laborg at a late hour on Haturday night,
Decomber 7, iu order to have thin material mimeographed for distribution
to the members of the Association when the mid-year meeting convenes on
Sunday, at 2:30 P.M, While every effort was made to guard against
inzecurncies, time ¢id not permil as eaveful and detalled a cheeck of the
language as the Committes would have preferred, At the frst opportunity
the Comniities will Teview this material and meke whatever editorial cor-
rectiony may be necsssiry.

Thore were cortain phases of the proposed bills which require additional
study, Furthsrmore, the Commities felt that wpon further considerntion i
might well be adwisably to include in the definitive sections certain ad-
ditional practices not enumerated. A proposed solution of the intorsiate
advertising problem was explored preliminarily but po fnal conclusion was
renchiod and this subject requires additional study. A supplementsl report
will be issued covering theso phases of the matier at the garliest opportunity,
for the Ceramittes has kept consiantly Iu mind the fact that many state
legislatures will b meeting in January, 1947,

Respeetfully submitted,

Charles ¥, J. Harxington, Mass., Chairman
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The Hegulation of the aceident and health business was discussed gud
& yeported bill for futurp considerstion nccompanied the veport.

Title insurance was discussed and Joft for further considerntion.

The Clayten Act wes dibeussed by the industry and & memorendom
oubmitted ot the close of the meoting, bui dime didu’t permit its econ-
sideration. The Jisk Research Instituts expressed cerinin views in a letter
comeerning the reting bills, which waa vecsived by the Committee and filed,

he exhibits attached to these roports are A, B and ©, dealing with
tho Rohinson-Patman Act, various veports of the Industry Commithes;
Bxhibib D, dealing with the Federal Trade Commmdssion Act, and under
the title, ¢* An Act Relating to Unfalr Practices in the Insurance Business,’’
~~~~~ .« snd Exhibit E, which was suother approsch to the Federal Trade Com-
mission Act; and Exhibit ¥, which was & fling wnd a rats approval bil
£or the accident and hesrlth business,

As T gaid, the only aclion that was recommended was oo the Robhoson-
Fatroan Aot

Mr. Chairmsn, £ move the adoption of this report.
President Dincen: Do I hear a secondd
Comamissioner Larson (Mlorida): I second the motion.

President Dingen: We have s motion, mude and seconded, that this
report be adopted. A1l in favor, signify by saying fAye.’? All oppesed,
¢CNo.? The Y Ayes?? have it and it is so ordered,

JOINT REPORT OF COMMITTEE ON RATES AND RATING OR-
GANIZATIONS AND PEDERAL LECGISLATION OF NATIONAL
AHBOCIATION OF INSURANCE COMMISSBIONERS ON
MEVTING HELD AT HOTEL COMMODORE,

NEW YORK, OCTOBER 23-26, 1940

The following members of the committens were present ot this meeting:
Charles ¥, J. Harrington, Mussachusettn, Chotrman
Maynard Garrisoun, California
J. Bdwia Larson, Florida
Newell R. Johnson, Miunesote
Robert B, Dineen, New York
8eth B. Thompsen, Oregon

The following Jommissioners wexe also present:
W, Ellery Allyn, Conneeticut
David A, Forbes, Michigan
‘Walter Dressel, Ohio
J. Austin Carroll, Rhode Teland

The following departmental persounel also nttended:
E, A, Paireloth, Plorida
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Alfred J, Bohlinger, New York

Phomas C. Morrill, New York

Vietor Cohen, New York
George Meateer, Washington

Willism C. Greon, Assistant Attorney Geuersl of the State of Minue
sota, was slss o sftendance

The Al-Industry Committee was in sosslon at the same time and »
wumbor of consultations weve hald between that group nnd this committes,

The subjects considered by this vormmittee wero s follows:
1. 'Prestment of the Robingon-Patman Act on s atate lovel,
9, Prestment of the Pederal Trade Comurission Aot on o state level.
3. Proposala for the regulation of the aceident and health business,

The committes was also asked to consider the regulation of tho title
inmurance husiness bub the pressure of other business prevented that par
tienlor problem from being cousidered af this megting. Other sapecty of
the rating problem were likewise not considered for the game resson,

Robinson-Peatman dot

The commitiee had before it and pavo comsideration to tha reports of
the Robiuson Patman Act Bubcommitize of the All-Industry Coumnities
dated Scptember 19, 1943, October 18, 1945, and Beptamber 7, 1846, Copies
of these reports arve attached hereto, made au part hereof and marked
Fahibits H9 4,07 ' B2 and <4007 These reporty were unanimously approved
by the AlIndustry Committee and for the purpose of this report are
sroated ns the reports of the All-Iadustry Committee.

The commtittee voted wmanimonsly to accept these reports. It was the
opinion of the committee that the suggested legislative provedure provided
#n sdequate and satisfactory method of dealing with the Robinson.Patman
Act on & state level and the committee recommends for use in the stutes
the proposuls therein contained.

Federal Trade Commission dot

Numerous propossls as to how this problem should be treated wexa
congidersd. Yn general and in brief, the tollowing proposals were submitted
to your commitiee:

(1) No legislatics en  state Jevel ghonid be enacted wud the Yegu-
lation of unfair peoetices should be left to the Faderal Trade Commission,

(8) Each state should emact & so-called “haby federsl trade eomm-
mission sot’’ pevalleling the Janguage, in general, of the Federal Trade
Commission At

(3) Each stete should enact a tihaby federal trade commission act’’
with the exception that all prohibited practices should be promuigated by
the Commissioner in the form of rtules, following notice and hearing to add
interested parties. This suggested wodification is along the lines of the
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procedurs contained in the Federal Administrative Procodure Aot (Fablic
Taw 404, 70th Congress).

(4) Bach state should pass an ot giving the Commissioner the powaer
to vestrain aund enjoin unfuir practices by the use of ecease and desist
orders, To the extent possible, the legislature should set forth in fefinitive
form the prohibited nets or practices. To the exient that it was wnot
possible for the legistuture to do this, the Commissioner should be entrustad
with the power to define the additional prohibited acts and practices under
the procedure set forth in (3) above. .

(5) The Commissioner should be entrusted with the power to issuo
conse and desist orders in connection with unfair sets and practices. How-
ever, all unfair acts and practices are defined by rules promulgated by the
Commissioner following notice snd hearing, along the lines of the Federal
Admimistrative Procedurs Act. This is a so-oslled ‘*haby federal trade
commission aet.”’ 1t becomes a definitive plan, in effect, wpon promulgation
of rales by the Commissioper.

{6y Under this plin nlf uwnfair aels and practices are prohibited.
The statute itself eonlaing n list of prohibited sets or prapgtices. Siuce this
st is not all-inclusive, the Commissioner is empowered in all other cases
tu eonduet heavings ns to whether or not an act or practice complained of
constitules an unfair sct or practice, If it does, the Comunissioner makes
@ report in writing stating his findings, Fherenfter the Commissioner may,
through the Attoraey Gensral, file a petilion in court to restrain the vio-
lation. Yf the court adopts the Commissioner’s contention, a coase and
destat order is issued by the eourt. The Commissioner hus no power under
this preposal to do more than mske & fuding as to whether or not an act
or practice is wnfair and he may not issue the eesse and desist order
himself. With the exception of those prohibited acts or practices speeifically
spumernted in the statute, the actual definition of an nafair act or practics
is by judicial rather than administrative determination, and the issuance of
all cense andl desist orders, whether o1 not the practices are enwmerated,
Is entrusted to the courts.

(¥) This plan is similar Lo (8) except thal the authority to determive
tha unenumersicd unfair practiees and to issue cease und Jesist orders ip
all enses is entrusted in the first instanee to the Commissionsr rather then
to the courts,

A rofinament of plang (83 and (7) contemplated that the Cormissioner
should have the power to lssue cense and desist orders us to the acts and
practices specifically enumerated In the act but not as to thowe of which he
wis the arbitrator,

Al of the plans considered contained provisions for judicial review.

The merits wnd demerits of these plans were exhaustively explored and
scussed by members of your commilioe and by other interested parties.
Vour committee was unonimons upon the proposition that the regulation
of unfair ncis and practices shonld not be Jeft to the Faderal Trade Comn-
wiasion in Washington. Its views on this subject have been outlinad in
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previous reports and in the supporting memoranda of the Cormmnissioners’
logislative propesn! submitied to the Comgress in 1944,

The commitiee looked with favor upon two allernative methods of
dealing with this problem, copies of which are attached and marked
Exhibits <D and *“E./7 In hoth aliernatives unfair methods of com-
petition and unfair or deceptive aets and practicss are prehibited. The
general iden of these two proposals is based upon the so-called definitive
approach, namely, to enumerate specific unfair mets and practices in the
business which are generally known. The commitiee recoguized, however,
that the enumeration of specific acts amd practices would not completely
oceupy the field and that therefore provision had fo be made fov an
ommibus section to cover unenumerated acts and practices,

The proposals differ, however, in the following respects. One plan
(Exhibit <D} Tollows the procedure outlined in the Federal Trade Com-
mission Aet and empowers the Commissloner, “after ‘hearing, to determine
unfair acts and practices other than those specifically enumerated and to
jsste cense and desist orders as te all unfair practides whether enumerated
or not. Under the alternative proposal {Exhibit /}’7) the power to jnake
‘adjudications as to unfzir acts and practices and to issue cense and degist
orders in comnection therewith ia given to the courts through the medium
of the Attorney General,

These bills arve receiving additional study by the members of the
commiittee and will be the subjest of further consideration af the com-
mittee's next meeting, which will be held seme time befure ithe Decomber
meeting of the Association in New York.

Aecident and Health

Cartain conditions in the aceident and health business have been a
gource of grave concern to the members of the National Association of
Tusurance Commissioners and to the members of this committen. For years
many states have passed upon the forms used in the seeident and health
field. Tt has heen suggesied, however, that pupervision of forma i3 not
enough &nd that rates should likewise he supervised, possibly under lhe
ordinary rate regulatory bith While the committee recognized that this is
n possible solution to the problem, ihe complexities of the sccideat and
heslth business and the faet that it is transacted hy different types of
carriars induced the committes to comaider first the merits of & separato
approach,

The commitiee is agreed thuy legislation should be enacted progoribing
standards not only for the forms but for the premiums besause there is
a dirset yelationship between the covernge und the premium eharged, The
problem i further complicated becavse ceriain companies act in concert
and desire to eontinue \hat procedurs. If these companies are o continue
these activities, the eommittee recognizes that legislation is necessary in
this reuspect.

Tn addition to regulation of rates under a Tate reguiatory law, three
sdditional propesals weve conaidered. Oue was submitted by the Bureau
of Parsonal Accident and Health Underwriters under date of Oetober 186,
1946; another wag submitled by the Health aud Accident Underwriters
“enterence under date of OQctober 17, 1946, aad u third was developed as
o resull of o study of these two and Jegislition now in fores in certain
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Mr. Chairman, in order that thers may be &n opportunity for euny
objoctions to this methed of procedure, I move thot this report be adoptod
at this session and made o pavt of the record.

President Dineen: Do 1 bear o seeondd
Commissioner Larson {Florida): T second it.

" President Dingen: Ty thove avy debated All in frvor, signify by aaying
¢ Aye? All opposed, fMNo.’! The f¢Ayes’’ have it and it in so orderad.

COMMITTEE ON RATES AND RATING ORGANIZATIONS
COMMITTEE ON FEDBRAL LEGISLATION N.ALG
: Syracuse, N. Y., Beptexber 5-7, 1946
The Committes on Rates and RBating Organizations and the Committes
on Federal Legislation of the Natiomal Association of Insurance Com-
wissioners met wt the Hotel Syracuse, Syracase, New York, on September
5, 6 and 7, 1046, following a meeting of the Executive Committes at the
same place on September 4 and 5. The subcommittee on devising n method
for the examination of rating bureaus, consisting of Commissioners Gough
of New Jersey, chairman, Forbes of Michigan and Thompson of Oregon,
were also in session eonducting hearings and meetings on Beptexber § and 6.

The following members of the Committee on Rates and Rating Oz
gauizations and Federal Legislation were present at the Syracuse meeting :
Charles T. J. Harrington, Massachusetts, Chairman; Newell R. Johnsou,
Minnesota; Robert B Dineen, New York; J. Bdwin Larson, Florida; Seth
B, Thompson, Oregon, and Maynard Garrizon, California, The seventh
member of the committes, Commisdioner MeCormack of Tennessee, was nok
present, having previously notified the Committes of his inability to attend.

To addition to the comumittee members enwmerated abave, there were
also present at the meetings the following Commipsioners, some of whom
are members of the Executive Committee!

N. P. Parkinson, Illinois*
William P. Hodges, North Carelina®
Osear V. Cerlson, Utah*
Wade O, Martin, Jr., Lounisisna®
Luke J, Kavanaugh, Colorado*
Gregg 1o Neel, Pennsylvania®
Walter Dressel, Ohio”
I. Austin Carroll, Rhode Ishand
William A. Sullivan, Washington
represauted by Robert D Williams
{ tmember of Bxecntive Cowmmittes)
The following depurtmental persvnnel were alse prosent nd the meot
ings:
&, D, Mills, New Jarsey
B, A. Faircloth, Florida
Joseph Bolkmayer, Ohio
Walter F. Martinenu, Now York
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Alfred J. Bohlinger, New York
Thomas C, Morrill, New Yok
Joseph ¥, Colling, Wew York

The All-Industry Committeo was fn session ab the sare hotel on the
saare dutes snd there wore & sorjes of conforences between representatives
of the All.Tndustry Commities and the Commrissioners’ comumittess ng wall
%8 an interchange of idens.

The All-Tndustry Committes submitted its report on the Fedarsl Trade
Cammission Act to the Commitice on Federal Legisiation, advising thai the
report was not final and was due to receive further eomsideration by the
menibers of the All-Industry Committee. The All-Industry Committee also
sabmittsd to the Committes on Federal Legislation the report of the
Bubeommittee on the Robinson.Prtman Act, stating thni this vaport had
been unanimonsly adopted by the members of the Commitice, Qoples of
both of these reports are aitached hereto,

The All-Industry Committes did not subinit at this moeting a report
on the treatment of the Clayton Act and the Corumittes on Federal Legis:
Jation reguested the submission of a repert govering tying-in contraets
50 that the same would be available for consideration ab tho next meeting
of the Committes on FPederal Legistation.

The All-Industry Commitiee likewise did smot submit & report on the
proposed trestment of the aecident and health companies but the Com-
mittes on Federal Legislation was advised thel a special subcommittes of
the All-Tndustry Coramittee denling with the peeident and health problem
requested a confergnce with the Committees on Federal Legislation and
Rates and Rating Organizations at the next schednled meeting.

No consideration was given at this mesting to the guestion of under
writing profit since that problem i now being explored by & subcommittes
of the Fire and Marine Comanitiee, consisting of Commissioners W. Ellery
Allyn, Conneciicut; Charles ¥, J. Harrington, Massachusetts, and Robert
., Dinoen, New York.

Pima 3id not permit the considerntion at this meeting of the trestment
of sueh velated problems as compulsory imsuranes, aviation insurance,
reluguranee, cte.

Commissioner Garrizon of Cnlifornig. sulimitted s memorandum dis.
eussing principles applicable to rating bills. By unanimous consent this
memorsndum was received and made a part of the vecords of the Com-
mittee.

A substantinl amount of time was devoted to & discussion of the basic
philosophy aa to the proposed irestwent of the Faderal Trade Commission
Aet on n aiate level during which ideay advanced by the industry sud by
the Commissioners were cousidered. In ovder to keep this report within
ressonable limits it will vot be pessible to diseuss in detsil all of the
varying views sdvaneed in tounection with this phase of the diseugsion
and it must be kept in mind thet me fnsl conclusiens wers reached.

Among the idens expressod was the view that it would be lmpracdical
to enact so-called individual foderal trade commission acbs giving each
Gommissioner the power to determine what constituted uwafair trade prac
tices. 16 was contonded thut the adoption of such a plan would lead fo
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inck of uniformity in administration and conflisting interpretations of the
same practices in different jurisdictions. On the other hand, it was asserted
that if individusl federnd trade commission acts were mot suasted in esch
state, the field would not be covered completely, theveby creating dual
jurisdietion with its attendant problems snd that ns a consequence state
supervision would be bmpaired. Proponenls of the individual federal trade
commission acts nppronch called aitention to the wids diseretionary powers
now vested in Insurnnep Commissioners under existing laws and asserted
that the dangers of eonfiloting state rulings inberest in the adoption of
sueh u policy were overemphasized.

There was atother school of thought which suggested that the insuranee
business should know what constituted unfair trade practices and that the
prohibition against sueh practices should be imposed in the luw. As sgainst
this argument it wrg contended that if all potential unfair practices were
pnumernéed, any statute covering them would be carried to unraasonsble
and unwarkable lengths or conceivably might be incomplete,

It should again be ewmphasized that no effort is made hergin to
onumerate nll of the argumensts pro and con which were advanced in
connection with this probiem. During the colloguy an alternslive approach
to the problem presented itself, It was suggested that individual federal
trads commission acts paralleling the Federal Trads CGommission Aet be
snnoted in oseh state but with this difference, namely, that the Commis-
sioner should be empowgred to promulgate rules and regulations covering
wnfair trade practives, with the provise, however, that such rtules and
regulations eould not be adepted excapt upon notice and after full hesring
o all interested parties and with an sppropriate provision for judielal
voview. It was poisted out that Congress itsedf has recently approved this
very procedure in conunection with administrative asts by passing the Ad
ministrotive Procedure Act¥, whieh was signed by President Truman on
# PUBLIC LAW 404, 79th CONGRESS-ADMINISTRATIVE PROCEDURE ACT

“Sec, 4. Exeopt fo the extent that there is invelved (1) nny military, naval, or
foreign functiovn of the United States or (2) sny malter relsting to agency mannges
prent wr personnel or to public property. Jeans, granis, henefits, or vontracts -

(g) MNOTICE. — Genersl notice of proposed rule mmaking shall be published
in the Pederai Register and shall Includa (1) » stelement of the tinwe, place, and
asture of public rule making proceedings; {8) referency to the authority under which
the rule is propesed; and {3} either thoe tarms or subatence of the prepossd rule
or & deseription of the subjecty and fssues ihvolved. Xxcopt whers nofies or hasring
{5 requived by statule, this subsection whall not apply to intevpretative rules, gonwesl
statements of policy, rules of agency srganization, proeedure, or praciite, or in suy
situntion in which the apeney for geod eause findx (and incorporstes ths finding
wnd » brie! statement of the reasons tharefor in the rules isewed) that notles snd
public procedure therson #7s impracticable, unnesgssary, or gontrary to ths public
iniereat.

Y1) PROCEDURES, - Aftor motice requived by Lhis section, the agsncy shall
afford intarested persons &n eppertunily to participsie in the rule making through
submission of written dats, visws, or argoment with or wi!.hput oppertunity to
present the same orally in sny msnper; and, atter considsretion of sil relevant
matter presented, the ageney shall incorporale in any rules adopted a eonclap genersl
atatement of their basis and purpese. Where rules &re required by law 1o he made
wpon the record aftor opportunity for or upon an Rgency heuring, the requirements
of sections 7 and B shall apply in plsce of the provisions in this subssction

. ey BPPROPIVE DATES - The required publicativn or service of Aoy
substantive rule {oiher than vne graating or mcog;mz}ing axempiion ov rolievlog
restriotion or interprotative rules and staiements of paticy) shall be made not loes
than thirty dsys prior to the effective dafe Lhereo! oxcapt as otherwize provided by
the sgeney upon good vRuse found snd publishad with the rule.

“(d) PETITIONS., ~— Evory agency sbhall accord any interested person the
vight to petition for the lsauance, amondent, or répeal of n ruls
Approved June 11, 1946,
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June 11, 1948, This Coxumittee felt that this iden wans well worth further
paploration and is o conduet Yurther studies wlong this line in the hope
that it will be sblo to report ut the next meebing of the Committes whick
hus been tentatively scheduled for October in Chiengo.

Cousiderable discussion also book place in conngetion with the proposed
freatment of the Kobinson-Patman Act op a state level. It was pointed
out that the common anti-diserimination statulo in use in most states
today went even further than the prohibitions of the Robinson-Patwan Act
which are more limited in their appleation. While no conclusion was
reached nt this mepting on the gepexsl problem, it was felt that the sug-
gestions advanced in the report of the Robinson-Patman Act Subcommitien
might furnish s working basis for the solution of this portieulnr phago
of the problem and it is hoped that finel decision will be reached at the
fortheoming Chiesgo mesting.

The Committee unsuimously designated Commissioners Harrington,
Johnson and Dineen, with Commissionar Harrington as Chairman, to serve
&9 8 Conference Cumimittes representing the Commitiee in any consultations
and discussions with the Industry on the subjeets now under joimt con-
gideration by the All-Tndustry Committes and the Committee on Rates and
Rating Organizations and the Federsl Legislation Committee, All members
of the Nationul Associntion of Insurance Commissioners will, of course,
be welcome to attend all meetinga of the Subcommittee ag well as the full
Committee. (Commissioner McCormack took no part in this meeting.)

Roapeetinlly submitted,

Chatles ¥, JJ. Harrington, Chairman, Mass,
Robert E. Dineen, New York

Newell R. Johnson, Minnesots.

J, Edwin Larson, Floride

James M, MeCormack, Tonnessee

Seth B, Thompson, Orogon

Mayoard Garrison, Califoraia

REPORIE OF ALLINDUSTRY SUBCOMMITTER ON FEDERAL
TRADE COMMIBSION ACT

Teport submitted at Mareh 11415, 1946, wmeeting of Al-Tndustry Com-
mitteo, incorporating following earlier reports:

1. Report submitted at September 10-20, 1948, meeting of All-In-
dustry Committee;

2. Teport submitted at October 18-18, 18435, meeting of All-Industry
Sommrittes.

REPORT OF SUBCOMMITTER ON PEDERAL TRADE
COMMIBRION AQT
French Lick, March 11-15

The first veport of this Hubcoromittes, copy of which s sttached, was
pobmitted at the mecting held in Wew Vork City on Beptember 19th and
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June 11, 1046, This Committes felt that this iden was well worth forther
exploration snd is to conduet further studies along this line in the hope
ihat it will be nble to report st the next meeting of the Committes which
has heon tentatively scheduled for Octobsr in Chiergo.

Cousiderable disgussion slso took place in connection with the proposed
trestment of the Robingon-Patman Act op a state level. It was pointed
out that the cemmon anti-dseriminmation stetule in wse in most states
today went even further than the prohibitions of the Robingon-Patman Ast
which are more limited in their application. While po conclusion wag
reached at this mesting on the geners) problem, it wes felt that the sug-
gostions advanced in the veport of the Robinson Patman Act Subeommitieo
might furpish » working basis for the solution of this particular phase
of the problem and it is hoped that final decision will be reached at the
fortheoming Chivsgo mepting.

The Committse uuanimously desigpated Commissioners Harrisgton,
Jobngon and Dineen, with Commissioner Harrington ss Chairman, to serve
a8 5 Conference Committes represeuting the Committes in nuy consuitations
aod discussions with the Industry on the subjects now under joint con-
sideration by the All-Industry Committes and the Committea on Rates and
Rating Organizations and thp Federal Legislation Committes, All membars
of the Nabtionel Association of Insurance Commissioners will, of course,
be welzome to nttend all meetinga of the Subcommities as well as the full
Committee. (Commissioner MeCormack took no part in thia meeting )

Respgetfully submitted,

Charles P, J. Harrington, Chatrman, Mass
Robert E. Dineen, New York

Newell R. Johnson, Minnesota

J. Bdwin Larson, Florida

James M. McCormack, Teunessee

Beth B. Thompson, Oregon

Maynord Garrigon, California

REPORTH OF ALL-INDUSTRY SUBCOMMITTEE ON FEDERAL
THRADE COMMISSION ACT

Report submitted at March 11-16, 1846, weeting of All-Industry Com-
mittes, incorporating following earlier reports:

1. Report submitted at Heptember 10-20, 1045, meosting of AR-In-
dustry Committee;

2. Report submitted st October 18:19, 1845, meeting of All-Industry
Committes,

REPORT OF SUBCOMMITTEE ON PEDERAL TRADE
COMMIBHION ACT
Frapeh Lick, Margh 11,18
The fizet veport of this Bubeommitles, copy of which attnched, wus
submitted at the meeting held in New Vork City on September 19th and
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20th, Tt was adopted by the All-Industry Committes ub that mosting by o
motion which slso directed the Buheommittes to proceed with its studies
and draft a paltern or structure of legislation to bo submitted to the
entire Committee at its meeting in Chicago on October 18th and I8th.
Pursuant te soch jnstruction the Subcommities coniinued its study and
completed & draft of a pattern of legislation for the strengthening of the
sinte Iaws bearing on woafair trade practiess. The draft was made a part
of the Subcommittes’s second report which wae submitted at the Chicago
meoting on October 18th sud i8th, A eopy of that report is alse attached.
Following presentotion of the report, the folowing motion was made and
ndopted:

FOPhat it s the sense of the All-Yndustry Committes that It approve
the type of approach revoramended in the bill if it is the pleasuro
of the Committee to attempt to cover the fisld thvough state legis-
lation with respect to mutters covered by Beotion § of the Federal
Prade Comumission Act,’™

The full Committer then proceeded to hear the reports of the Robinson-
Patman and Clayton Act subcommittees, with the result that the following
motion was made and adopted and made applicable to the reports of all
subcommittees:

1¢Phat the Teport be approved and submittel to the Insurance Com-
missioners, it being stated that the Legisiative recommendations
thevein are tentative and have not been ratitied or approved In
detail by the constituent organizations, that further consideration
will be given to these recommendations by the constituent organiza-
tions, and if revisions uro to be suggested they will be subaitted
to this Cormmittes.’’

At the meeting in Ohieago on Nevember 26 and 27, the Subeomaittes
distributed to the members of the All-Industry Commitice a pattern bill
embodying refinements over the bill submitted on Getober 19. However,
debate upon and adoption of a motion to the effect that the full committee
would repart to the insurance commissioners at Grand Rapids, Michignn,
on the rating question only precluded any consideration of the report of
the Federal Trade Commission Subeommittee at that mesting.

The Subcommittee has redrafted the draft of bill suhmitted with Ha
report of October 19, 1945. A copy of the bill as so redrafted is hereto
attached, The Subcommittes again directs attention to the fact that through
ita further studies @ mueh wmore comprehensive picture of unfair trade
practices coverad by both Federal and Stato ennctments has been developed
sines the shbmission of the first draft at the October 19 meeting. In tho
opinion of the Subcommittee, axisting state laws must be strengthened it
the business {8 to be in a position to demonstrate that the stabes are
sdequately covering the field, and in this conneetion unfalr trade practices
recognized as such and already dealt with by the Federa) Trade Coramission
st be eonsidorod i the drafting of an effective bill. On the other hand,
i must be recoguized thai no statute of this character can specify every
act, method or practice within the field oceupied by the Federal 'Trade
Commission Act sinee the Hmits of that field are fixed by the Commission’s
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own eoncept of what is unfair and deceptive. All that enn Ve expeocted is 8
ressonably adequate voverage of sufficlent extent to reflect o considered
exereiso of legislative judgment and declaration of policy for the respective
statos

The Subeommittes is of the opipion that the draft of bill heveto
annexed necomplishes that objective. The following unfair tende practices
have been included in the bill:

Misteprosentations and False Advertising of Palicy Conbroots

False Information and Advertising Generally

Defamation

Boyeott, Coercion and Intimidation

False Financial Statements

Btock Operations snd Advisory Bosrd Contracts

Diserimination

Rebates

A nomber of ofher subjects were discussed by the Subcommittee but

after consideration were excluded, ¥raud, bLarratry, bribery, commercial
bribery and the making of political contributions have heen excluded for
the very good reason that they should he denlt with under general state
slatutes applieable to business generaily snd not »s wnfair trade practices
confined to the insnrance business, These offenses nro presently dealt with
in several states by genernl statutes pot applying specifically to the business
of insurance and additional similar statutes enn be ennsted where neceatary.

Another example of a possible pxclusion would be the ‘‘alterntion of
applications’ which i3 covered by statute in soms states. Ohvioualy, how-
sver, thess enactments are for the protection of the companies and are
not dpsigned o protect progpectiva polieybolders and the public wonerally.

A practice recognized by the Federal Trade Clonvmission ns an unfair
trade practice is thal of ¢ Advantage of dealing with seller,”” This has
wot heen included Tor the reason that if any misrepresentation is involved,
it would be covered by paragraph () in the pattern bill dealing with
misrepressntations.

There are other itgms which bave been denlt with under the Federal
Teade Commission Act or through State laws, such se ‘Telumination of
competition,’’ ¢‘sales helow cost,”’ and “‘rate wara'’ but it seemed to the
Qubeommities that these three subjeets would be covered in eonmection with
the rating bills,

1t is the judgment of this Subcomumities that the draft of bill here
sabmitted is sufficient in its coverage of the field of unfair trude practives.
The Subcommittes further believes thab jts content, taken together with
the declarstion of legislative intent and policy, iy more than ample to
convines Congress that the states, in thir considered exercise of legislative
judgment and in direct respense teo the fnvitation in Publie Law 15, have
provided = basis for adequate nnd effective regulation of unfair or docoptive
trade practices

Respoctfully submitted,

SURCOMMITTEE ON THE FEDERAY
TRADE COMMISSION ACT
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CERTIFICATE OF SERVICE

[, the undersigned, declare:

I am employed in the County of San Francisco, State of California. 1 am
over the age of eighteen years and not a party to the within action. My business
address is 125 Cambon Drive, 5D, San Francisco, CA 94132,

On the date set forth below, 1 caused a copy of the following document to
be served:

APPLICATION TO FILE BRIEF AND BRIEF OF AMICI CURIAE
CONSUMERS FOR AUTO RELIABILITY AND SAFETY, EAST
BAY COMMUNITY LAW CENTER, HOUSING AND ECONOMIC
RIGHTS ADVOCATES, PUBLIC COUNSEL, AND PUBLIC GOOD
LAW CENTER IN SUPPORT OF DEFENDANT-APPELLANT

On the following interested parties in this action by placing the
document(s) listed above in a sealed envelope with postage thereon fully prepaid,
for deposit with the United States Postal Service at San Francisco, California,
addressed as set forth below:

Clerk of the Court

Court of Appeal, Second Appellate District, Div. One (Case No. B248622)
Ronald Reagan State Building

300 S. Spring Street, 2nd Floor

Los Angeles, CA 90013

Clerk of the Court

I.os Angeles Superior Court (Case No. BC463124)

The Honorable Gregory W. Alarcon, Dept. 36

Stanley Mosk Courthouse

P North Hill Street
Los Angeles, CA 90012




Kamala D. Harris

Edward C. DuMont

Paul D, Gifford

Janill L. Richards

Linda Berg Gandara

Diane S, Shaw

Stephen Lew

Lisa W. Chao

300 S. Spring Street, Suite 1702
Los Angeles, CA 90013

(Attorneys for Defendant/Appellant Dave Jones,
in his capacity as the Insurance
Commissioner of the State of California)

Gene Livingston, Bsq.
Greenberg Travrig LLP
1201 "K" Street, Suite 1100
Sacramento, California 95814
(Artorneys for Plaintiffs and Respondents)
[ declare under penalty of perjury under the laws of the State of California

the foregoing is true and correct and that this declaration was executed on

April 11, 2016, at San Francisco, California.

it
Dated: April 11,2016 By: ?:f A?ﬁ

Fanessa Buflingtor~



