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SUMMARY OF ARGUMENTS IN OPPOSITION TO MOTiON :
" FOR JUDGMENT ON THE PLEADINGS -

3 Plaintiffs, trade organizations, Association of California Inéurance Companies and
Personal Insurance Federation of California, (hereinafter referred to as “plaintiffs™), have filed a
motion for judgment on the pleadings against Dave Jones, in his Eapacity as Insurance
Commissioner (hereinafter referred to as “Commissioner”). Plaintiffs’® summafy motion attempts
to invalidate fegulation 10 CCR Section 2695.183, by contending that the uniform definition
contained in the regulation for the term “estimate of replécement cost” constitutes “underwriting”,
that the Commissioner lacked authority to enact the regulation, émd that the ,re.gulati'on violates
plainti.ffs.’ First Amendment rights.

The Commissioner contends that the questioned regulation has nothing to do with

~ “underwriting” $ince it does not mandate which risks of loss insurance carriers should insure

against or what factors they should consider when providing coverage. Thé uniform definition
éontainedin the regulation for the term “estimate of replacement cost” is merely interpreti;/e and
only requires that whenever an insurance carrier voluntarily decides to communicate such an
estimate to a consumer or insured, that it contain certain information, thereEy avoiding false,
misleading and deceptive practices from occurring. The regulation does not require licenéees
(carriers, agents, and brokers) to provide an “estimate of repla;:ement cost” to consumers or -
insureds. ) . :

In enacting the regulation the Commissioner was acting pﬁrsuant Insurance Code sections
790, 790.03(b), 790.10, 1749.7, as well as the general police powers enabling him to protect the
public from deceptive, false énd misleading practic_es regarding insurance. The Commissioner
has complied with all First Amendment requirements in Aenacting thé regulations at issue.

INTRODUCTION _

Plaintiffs’ motion requests thaf this court invalidate Insurance Regulation 10 CCR Section
2695.183. The motion fails, both on factual and legal grounds. It is based upon a partial
administrative record carefully crafted to prevent the court from having access to the full record,

thus lacking ‘adequate disclosure” of the extensive hearings which occurred prior to enactment of
: 1 .
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the regulation.

Even a cursory réview of the arguments posed by plaintiffs shows that, stripped of its
rhetoric and posturing, thejr motion for judgment 6n the pleadings is deficient as a mé.tter of fact
and law. The motion, replete with carefully crafted but faulty legal conch_lsions and factual
contentions, is short on analysis, and evidentiarily deficient. Plaintiffs ask this court to scour
thrc;ugﬁ an incomplete record to make a deter_minatién as 1‘:0 the merits of a regulation based upon‘
partial evidence, implications, and an absence of citation to the record; From this plaintiffs |
attempt to draw theirl ill-founded conclusions. Plaintiffs’ motion and request for judicial notice
asks the court to determine the merits of the underlying controversy by reverting to section 438 of
the Code of Civil Procedure. A determination of the underlying merits of the controversy by the
utilization of a motion for judgment on the pleadings is improper and not authorized by section
438,

The profaer method to determine the validity of the subject regulation is not by employing
the deficient summary method envisioned by plaintiffs but rather by presenting a complete

administrative record to the court along with briefs citing to those portions of the record -

supporting their respective contentions. -

This court shoulci deny plaintiffs’ motion for judgment on the pleadings because: (1) as a
matter of law the court is not required to grant a motion for judgment on the pleadings;
2) 'plaintiffs have tendered only a partial administrative reéord to this court and on that basis
expect the court to rule on their motion; (3) plaintiffs’ _niotion does not cite to any portion of the
administrative record to support the allegations contended; (4) the complete administrative record
is voluminous and it would be a waste of this court’s tifne to scour the entire record in order to
assist plaintiffs in estaBliShing a factual and legal basis for their contentions;' (5) plaintiffé
arguments are not supported by either fact or law and therefore their motion must be denied. -
I -
"

! Defendant will be providing the court with a complete administrative record, which
exceeds 1,700 pages: A copy of the complete record will be served upon plaintiffs.-

2
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ARGUMENT
I. . AMOTIONFOR JUDGMENT ON THE PLEADINGS IS NOT THE PROPER

'~ MECHANISM FOR RESOLVING THIS DISPUTE AND PLAINTIFFS’
MOTION MUST BE DENIED

A motion for judgment on the pleadings is in the nature of a general demurrer and must be
denied if the answer raises material issues of fact or sets up a defense. (Barasch v. Epstein (1957)

147 Cal.App.2d 439-440, 442-_443; Maclssac v. Pozzo (1945) 26 Cal.2d 809, 812-813). Thus, it

is well settled that if an answer puts in issue a material allegation, or sets up an affirmative

defense, a motion for judgment on the pleadings canﬁot be granted. (Richter v. United Cal.
Theaters, Inc. (1960) 177 Cal.App.2d 126, 128). ' T

When the movmg party is the plaintiff a motion for Judgment on the pleadings can only be
granfed if: (1) the complaint states facts sufficient to constitufce a cause of action, and, (2) the

answer does not state facts sufficient to constitute a defense to the complaint. (Code of Civ. Proc.,

§ 438(c)(1)(A).) Plaintiffs’ motion for judgment on the pleadings fails to comply with the

requirements of section 43 8.(0)(1)(A') since it does not show, either factually, or legally, that the
Commissioner’s answer does not constitute a defense to the allegations of plaintiffs’ complaint.
The portions of the administrative 'recordr supplied by plaintiffs do not assist them in their
endeavor. |

| The Coﬁnnissioner’s answer contests all of the grounds of invalidity asserted against the
questioned regulation via plaintiffs; complaint. In a motion for judgment on the pleédings, fhe
court will consider all material facts pled to be true. (Parnell v. Adventist Health Systems West
(2005) 35 Cal.4th 595, 598);' It must do so with respect to the Commissioner’s answer. It is not
and never has been the function of a motion for judgment on the pleadings to test the truthfulness
of the allegations contained in the respective pleadings under examination, thereby détefmining
the controversy on its merits. Case law clearly demonstrates otherwise.

Plaintiffs are attempting to subvert the purpose of Cdde of Civil Procedure

‘section 438 by Aturning it into something for which it was never intended. Plaintiffs are requesting

this court to determine this controversy on the merits and not upon the pleadings filed by the '

respective parties. Plaintiffs expect the court to scour through an incomplete record in order to
3 .
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resolve the controversy. Plaintiffs proceed with thi.s ploy by requesting the court to take judicial
notice of the partial record. This ploy must also fail.

The determination of the sufficiency of an answer requires an examination of the
complaint because its adequacy is with reference to the complaint it purﬁorts to answer. (Miller &
Lux, Inc. v. San Joaquin Light & Power Corp., 120 Cal.App. 589, 600). Therefore, as with a.
general demurrer, a motion for judgment on the pleadings cannot be used to adjudicate the
underliling merits of ’thé action because the factual truth of the allegations are not at issue.
(Diamond Multimedia Systems, Inc. v. Superior Court (1999) 19 Cal.4th -1036,' 1041, fn. 4). A
moftion for judgment on the pleadings is not the appropriate procedure for determining the truth of
disputed facts. (Cross Talk Productions, Inc. v. Jacobson (1996) 65 Cal. App.4th, 631, 635;
Ramsden v. Western Union (1977) 71 .Cal.App.3d 873, 879). Based upon a reading 6f the
Commissioner’s ansWeré the facts are disputed. ' g

In order for judicial notice to support a motion for judgment on the pleadings; the noticed _
evidence must be something that cannot reasonably be controverted. (2 Jefferson, Cal. Evidence -
Benchbook (2nd ed. 1982) Judicial Notice § 1747-1754 (1990) Supp. at § 47.2 p. 638; 1 Witkin,
Cal. Evidence (3rd. ed 1986) Judicial Notice § 80, p. 75). Plaintiffs have not established that the

partial record, which fhey request this court to take judicial notice of, contains items that cannot

be ré?sonably controverted. Therefore, plaintiffs’ request for judicial notice is deficient and

should be rejected. Additionally, the partial nature of the administrative record makes it

irrelevant for purposes of ruling on plaintiffs” motion contending that the Commissioner’s answet

does not provide a proper defense to the action.

II. - PLAINTIFFS MOTION FAILS TO PROVIDE EVIDENTIARY ORLEGAL
" SUPPORT TO INVALIDATE THE QUESTIONED REGULATION ON THE
MERITS OF THE CONTROVERSY

The promulgation of regulations is an exercise of an agency’s quasi-legislative authority.
(Cdlifor_nz‘a School Boards Association v. State Board of Education (2010) 191 Cal,App.4fh 530,
543-544). The agency’s action comes before the court with a presumption of correctness and
regularity, which places the burden of demonstrating invalidity upon the assailants. (Evid Code

§ 664; Ralph’s Grocery Co. v. Reimel (1968) 69 Cal.2d 172, 175).
A 4
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The burden is on the party challenging the regulation to establish its invalidity. (Geftakys

v. State Personnel Board (1982) 138 Cal. App.3d 844. 867). The issue of whether a regulation is
reasonably necessary implicates an agency’s expertise. (Yamaha Corp. of America v.-State Board
of Equalization (1998) 19 Cal.4th 1, 11). “A facial challenge is ‘“the most difficult challenge to
mount successfully, since the challenger must establish that n'o set of circumstances exists u'nder.
whicﬁ the [‘law] would be valid,”” The.moving party must show that the challenged statutes or
regulations 1nev1tably pose a present total and fatal conﬂlct with apphcable prohibitions.” (T.H.
v. San Diego Unified School Dist. (2004) 122 Cal. App 4th 1267, 1281). Courts ordinarily defer
to an agency’s interpretation of a regulation with its area of expertise, “unless the interpretation
flies in the face of the clear laﬁguagé and purpbse of the provision.” (County of Sacramento v.
State Water Resources Control Board (2006) 145 Cal. App.4th 246, 252; Stolman v. City of Los
Angeles (2003) 114 Cal.App.4th 916, 928). In considering the validity of a regﬁlation, the court’s
“function is to inquire into the legality of the regulations, nof their wisdom.” (Morris v. Williams
(1967) 67 Cal.2d 733, 737). ‘

" One of the grounds assefted for attempting to invalidate the questioned regulation is that
there is no auihority for the Commissioner to promulgate the regulation. In fact, as will be

discussed hcfein, there is ample authority. Further, even if there was an absence of any Speciﬁb

’ statutory provision regarding a regulation, that does not mean that such regulation exceeds

statutory authority. The Commissioner has broad discretion to adopt regulations as necessary to
promote the public welfare. (C’alfarm Ins Co. v. Deukmejian (1989) 48 Cal.3d 805, 824). The
Comrmssmner S powers are not hmlted to those expressly conferred by statute, but also include,
“‘such addltlonal powers as are necessary for the due and efficient admlmstratlon of powers
expressly granted by statute, or as may fairly be 1mphed from the statute granting the powers.””
(20th Century Ins. Co. v. Garamendi (1994) 8 Cal.4th 216, 245. The agency is authorized to “ﬁll
in the details of the statutory scheme.” (Mineral Association Coalition v. State Mining &
Geology Board (2006) 138 Cal.App.4th 574, 589; Marshall v McMahon (1993) 17 Cal.App.4th
1841, 1848). The prevention of deceit and transmission of misleading information promotes the

public welfare. The Commissioner has thus acted properly in enacting the regulation.
o 5
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“Government Code section 11342.2 provides the general standard of review for
determining the validity of administrative regulations. That section state that
[wlhenever by the express or implied terms of any statute a state agency has
authority to adopt regulations to implement, interpret, make specific or otherwise
- carry out the provisions of the statute, no regulation adopted is valid or effective
unless [1] consistent and not in conflict with the statute and [2] reasonably
necessary to effectuate the purpose of the statute.”” (Communities for a Better
Environment v. California Resources Agency (2002) 103 Cal. App.4th 98, 108).

When a regulation is challenged, the task of the court is to determine \;/hether the questioned
regulation: (1) is within the scope of authority conferred, (Gov. Code § 11373) and @) is
reasoné.bly necessary to effectuate the purpose of the statute. (Gov. Code § 11374). In enacting

the regulation, the Commissioner was acting pursuant to Insurance Code sections 790, 790.10,

- 790.30, to prevent the misleading and deceptive practices of licensees providing differing and

-self-serving definitions for the term “estimate of replacement cost” to insureds and consumers.

The regulation itself states that failure to comply with the “estimate of rqplacement cost”
definition contained with the regulation is a misleading and decei)tive practice violative of -
Insurance Code> section 790.03(b). (3) The régulatioh ié merely intgr}irétive of the concepfs of
false misleading or deceptive practices whfch the Insurance Code prohibits. |

Without providing a uniform definition of the term “esﬁmate of replacement cost,”
consumers havé no way of détermining wha_t the licensee means when the term is communicated
to them. Ey providing a uniform definition for the térm, the regulation ensures that insureds and
consumers are placed on a level playing field and can understand what a communicated “estimate
of replacement cost” includes. It permits them the opp'ortunity to bettér evalqate the potential risk

of loss, which the insurance was meant to cover. It is important to note that the regulation does

" not require insurance carriers to communicate an “estimate of replacement cost”. The regulation

merely provides that when an “estimate of replacement cost” is communicated, it contains certain
essential items. -

Stripped of its rhetoric, plaintiffs’ motion fails to meet its burden of proving that the .

questioned regulation is invalid. Other than broad sweeping allegations; plaintiffs’ motion does

not cite to any specific evidence to support its conclusory analysis. Issues relating to prdyiding a

uniform definition of the term “estimate of replacement cost” and its impact on insurers’ inability'
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to engage in free speech, and other ill conceived notions, are far-fetched fantasies. Thelawis .
clear. The Commissioner has broad discretion to adopt rules and regulations necessary to
prorhote the public welfare. .(Credit Ins. Gen. Agents Assn. v. Payne (1976) 16 Cal.3d 651, 656).
The regulation at issue falls within these cﬁteria. ' » |
Even though the regulation specifically states that providing “an estimate of replacement

cost” is not required, plaintiffs challenge subdivision (g)(2) of the regulation because it mandates
the inclusion of certain items as sét forth in subdivision (a)(1)-(4). (PPA? p. 6, lines 11-22).

' At no time did plaintiffs, or anyone else who offered comments in the protracted and
thorough rulemaking process, suggest that a replacement cost estimate that did not contain all thev

ingredients was not inherently misleading. This is true despite the fact that the Initial Statement

of Reasons stated categorically that such an incomplete estimate necessary is misleading;

If all of the relevant elements and components necessary to calculate an estimate
of replacement cost are not considered, the use of the term "replacement” is
inherently misleading, It leads an applicant or insured to expect that the estimate
was based on all of the necessary components to effectuate a true "replacement”
cost estimate when, in reality, the estimate may, in fact, be low because certain
components necessary to rebuild or replace have not been factored into the
estimate. (Initial Statement of Reasons, p. 18.)

The rulemaking process providgd plaintiffs with an adequate opportunity to voice their
objections. The fact tha_t nowhere in their exhaustive objections as expressed in their comments

to the noticed regulation did plaintiffs contest this statement constitutes a tacit admission by the

industry that expressing to a consumer such an incomplete estimate of replacement value does, in

fact, constitute a misleading statemént, and that the insurance industry knows or should know that

this is the case.

~ To the extent that the questioned regulation is applicable, plaintiffs incorrectly contend
that mandated information “goes well beyond a\}oiding misleadihg infomation” and‘is
therefore béyond the scope of the Commissioners authority. (PPA p. 6, lines 18-22). Plaintiffs’

allegation is based on pure conjecture. - ‘

? The designation “PPA” refers to plaintiff’s points and authorities filed in support of their

motion. . :

7
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Regﬁlation 10 CCR Section 2695.183 is remedial in nature because it enables consumers
to make ‘informed demsmns about what is and is not within the definition of “an estimate of
replacement cost.” By contrast, plaintiffs seek to provide self-serving definitions of “an estimate
of replacement cost,” thereby leading consumers to guess what an “estimate of replacement cost”
means, and what components of rebuilding a sfructure includes. The definition of “estimate of
replaeement cost” should not be determined thorough litigation initiated by insureds. The
Commissioner’s enactment of section 2695.183 avoids this situation. The regulation prevents a
potentially unfair and deceptive practice from taking place and interprets acts constituting fraud,
deceipt and misleading statements.

Plaintiffs’ moving papers fail to show that the Commissioner lacks the eutherity to
premulgate ahd enact the questioned regulation or, that the Commissi'oner has exceeded his
aﬁthority in promulgating the questioned regulation. |

III. THE COMMISSIONER HAD THE AUTHORITY TO PROMULGATE THE
QUESTIONED REGULATION

The administrative reeord is clear. Section 2695.183 requires that if the licensee
communicates an est.imate of replaeement cost, that it will be complete and include consideration
of those components enumerated in the regulation "To communicate an estimate that is missing
components results in consumer confusmn and is mlsleadlng

Cahforma Insurance Code Séction 790.03 states that: “The following are hereby deﬁned ,

as unfair methods of competmon and unfair and deceptive acts or practices in the business of

-insurance...(b) Making or disseminating or causing to be made or disseminated before the public

in this state, in any newspaper or,‘other publication, or any advertising device, or by public outcry
or proclafnatiori, A or in any other manner or means whatsoever, any statefnent containing any
assertion, representation or statement with respect fo the business of insurance or with respect to
any person in the congluc_t of his or her insurance business, which is untrue, deceptive, or _
misleading, and which is known, or Which by the exercise of reasonable care should be known, to |
be untrﬁe, deceptive, or misleading.” | | |

I
8
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Caiifornia Insurance Code Section 790.10 states: “The commiséioner shall, from time to
time as conditions warrant, after-notice and public hearing; promulgéte reasonable rules and -
regulations, and amendments and additions thereto, as are necessary to administer this article.”

The regulation states that it is misleading under Insurance Code Section 790..03 to
characterize that an estimate is complete by communicating; an estimate that does not include all
of fche components required to be considered in estimating replacement cost. 'Section 2695.183 ()
“To commuhicate an estimate of replacement value not comporting with .subdivisions (a) through
(e) of this Sectipn 2695.183 to an applicéht or insured in connection with an application for or
renewal of a homeowners’ insurance policy that prbvides coverage on a replacement cost basis
constitutes making a statement with respect to the business of insurance which is misleading énd
which by the exercise of reasonable care should be known to be misleading, pursuant to Insurance

Code section 790.03.”

Insurance Code Section 1749.7 states: “The commissioner may, pursuant to Chapter 3.5 .

(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code,
adopt reasonable rules and regulations nécessary for the convenient administration of this article.”
The article contains section 1749.85: “(a) The curriculum committee shall, in 2006, make |
recommenda}tions to the commissioner to instruct fire and oaéualty brbke;éagenfs and personal
lines broker—agénts and applicants for fire and casualty broker-agent and persoﬁal lines broker-

agent licenses in proper methods of est,imaﬁng the replacement value of structures, and of

explaining various levels of coverage under a homeowners' insurance policy. Each provider of

courses based upon this curriculum shall submit its course content to the commissioner for

-+ approval. (b) A person who is not an insurer underwriter or actuary or other person identified by

the insurer, or é licensed fire and casuélty broker—agénft, personal lines broker-agent, contractor, or
architect shall not estimate the replacement value of a siructﬁre, or explain various levels of
coverage under a homeowners' insurance policy. (c) This section shall not be constr_ued tq
preclude licensed appraisers, contractors and architects from estimating replacement value of a
structure. (d) However, if the Department of Insurance, by adopting a regulation, establishes

standards for the calculation of estimates of replacement value of a structure by appraisers, then
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on and aftér the effective date of the regulation a real estate appraiser's estimate of replaéement
valﬁe shall be calculated in accordance with thé regulation.”
The section anticipates the Department adopting regulations establishing standards for the
calculation of estimates of replacement value. Regulation 2695.183 establisheé those standards.
‘There is nothing new about the prohibition of misleading sfatements made by licensees.
The proposed regulations do nothing mofc than identify one particular variety of misleading

statement which licensees know or should know is misleading: to describe as a replacement cost

‘estimate an estimate that fails to consider all of the elements which no one disputes may in fact

neéd td be paid for in the event of a total loss. -

The requirements for a replacement cost estimate that are set forth in Section 2995.183 ére
quite modest: The regulations do not require of replacement cost estimates any ﬁarticular degree
of accuracy; ihstead, all the regulation does is réquire that any estimate of replacement- cost be
completé aﬁd must ﬁot ignore any of the basic cost components that figure into replacement cost.
As mentioned above, during the rulemaking process neither the plaintiffs, nor any other
commenter, called into question the fact that éach of the elements listed in Subdivision (a) of
Section 2695.183 may be required to be paid for in fthe event of a total loss, because each in fact
could be. Thus, to describe as a “replacement éost estimate” an estimate that does not factor in
each of these potential cost elements is inherently a misleading statement that is or should to be
known to be misleading.

The regulation imposes no substantive requirement to the effe;:t that the estimate must
turn out to be acqurate. Inaccurate es’_cimates of replacement co;t, in and of themselires, are not
violations of the regulation unless it turns out that Wheh the licensee estimated replacement cost
he failed to consider one or more of the cost elements known to be part of the cost of replacing -
the structure in question in the event of a total loss. |
i |
"

"
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IV. THE QUESTIONED REGULATION DOES NOT CONSTITUTE -

INSURANCE UNDERWRITING AND DOES NOT REQUIRE INSURERS TO
PROVIDE ESTIMATES OF REPLACEMENT COST

One basis tendered by plaintiffs for contendmg that the questloned regulation is invalid is
that it purports to regulate the process of insurance underwntmg This contention is without
merit. “Underwntlng” is a label commonly applied to the process, and fundamental to the concept
of insurance and of deciding which risks to insure and which to reject in order to spread losses

over rigks in an economically feasible way.” (Smfth v. State Farm Mutual Automobile Ins. Co.

-~ (2001) 93 Cal. App.4th 700, 726).

The regulétion does not specify, require, or othérwise mandate how insurers underwrite
homeowner policies or which risks they decide to insure against and therefore does not constitute
“underwriting”. The regulatlon does not require hcensees to communicate an estlmate of
replacement cost” to either consumers or msureds. The regulation simply requires that if

licensees communicate an “estimate of replacement cost”, it will be complete and include those

- components and requirements as enumerated in the regulation. Therefore to the extent that the

information is communicated, it will not be rﬁisleading or deceptive.

| Subsection (m) of section 2695.1 83 of the regulation reads: “No provision of this article
shall be construed as requiring a licensee to estimate I;eplacemevnt‘ cost or to sét, or recoihmend a
policy limit to an applicaht or insured. No provisidn of this article shall be construed as requiring |
a licensee to advise the .applicant or insured as to the sufﬁciehcy of an estimate of replacefnent .
cost.” | |

Section 2695.183 (n) states: “No-provision of this article shall limit or preclude a licensee

from providing and explaining the California Residential Property Insurance Disclosure, as cited

in Insurance Code section 10102, explaining the various forms of replacement cost coverage
available to an applicant or insured, or explaining how replacement cost basis policies operate to
pay claims.” |

| ~ Section 2695.1 83 (o) states: “No provision of this article shall limit or preclude an.
applica‘nf or insured from obtaining his or her own estimate of replacement cost from an entity

permltted to make such an estimate by Insurance Code section 1749 85.”
11
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| Section 2695.183 (p) states: “For purposes of this subdivision (p), “minimum amount of
insurance” shall mean the lowest amount of insurance that an insurer requires to be pufc‘hased 1n
order for the insurer to underwrite the coverage on a particular property, based upon an insurer’s
eligibility guidelines, underwrﬁing practices and/er actuarial analysis. An insurer may
commﬁnicate to an applicant or insured that.an applicant or insured must purchase a minimurﬁ
amount of inéﬁrance that does not comport with subdivisions (a) through () of this Section
2695.183; however, if the minimﬁm amount of insurance that is communicated is based in whole
or in part on an estimate of replacement value, the estimate of replacement value shall also be
provided to the applicant or insured and shall comply with all applicable provisions of this article.
Nothing in this article shall limit or preclude an insurer from agreeing to provide cqvefage fora
policy limit that is grea’ter than or less than an estimate of replacerﬁent cost provided pursuant to
this article.” |

Since, according to the language of the regulation itself, licensees (insurance carriers,

brokeré and agenfs) are not required to tender information Vrelating to an “estimate of replacement

cost,” the regulatlon cannot be said to implicate insurance underwriting.
During the rulemaking process, the plamtlffs in comments, asserted that the Department
cannot adopt regulations that have an impact upon homeowners’ insurance underwriting

practices. As previously discussed, the regulations do not have an impact on underwriting

practices. The regulations do not specify, require, or otherwise mandate how insurers underwrite .

homeowner policies. Insofar as the comment references Section 2695.183, this section requires .

that if the licensee states that it has calculated an estimate of "replacement cost," it will include

those components listed in the regulation, simply. The plaintiffs’ argument that the proposed

regulations act to impose restrlctlons on estimating replacement costs — a fundamental ’
component of any underwntlng decision” ignores Section 2595 183 (m), Whlch explicitly
provides that the regulation does not require a licensee to estimate replacement cost. The
regulation does not require a licensee to set or recommend. a policy limit. The regulatiori does not
require a} licensee to adyise a consumer or insured as to the sufficiency of an estimate of

replacement cost.
12
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In spite of the protestations that the pfo_posed regulations act to impose restrictions on how

an insurgér underwrites its insurance business, the regulations explicitly do not impose any such

“limitations or restrictions.

V. THESUBJECT REGULATION DOES NOT ESTABLISH A NEW CATEGORY
OF UNFAIR METHODS OF COMPETITION OR UNFAIR ORDECEPTIVE
ACTS OR PRACTICES

Plaintiffs argue that the Commlssmner by enacting regulatlon 2995. 183, is establishing a -

new category of unfair methods of competition and unfair and deceptive acts and practices in the

business of insurance as defined by Insurance Code section 790.03. Plaintiffs also'argue that

regulatory authority for this does not exist and that rather Insurance Code section 790.06

‘establishes the method for taking action if the Commissioner believes that a person is engaged in

any method of competition or in any act or practice in the conduct of the business that is not- '
covered by Section 790.03. |

Plaintiffs> argument fails. By providing a uniform definition fo.r the term “estimate of cost
of replacement” the regulation is merely interpretative of the ﬁndéﬂying statues; Insurance Code
sections 790 and 790.03. It merely provides clarification as to what a false, misleading or |
deceptive practice consists of. The regulation is not inconsistent with either the purpose or the
intent of the underlying statute and is ther‘é:fo.re valid. (Slocum v. State Boardb of Equalization .
(2005) 134 Cal.App.4th- 969, 974.) ”fhe rggulatidn applies with equél force to all licensees who
decide to communicate aﬁ “estimaté of replacement” cost. In turn, 10 CCR Section 2595.183
specifically provides that when applicable, the failure to use the term “estimate of replacement
cost” as defined within the regulaﬁon is a violation of sectiofl 790.03(b) of the Insﬁrance Code.
The regulation, by citing té Insurance Code section 790.03(b), clarifies that failure to corhply with
the provision of the regulation defining “estimate of replacement cost” is a misleading and
deceptive practice unlawful under section 790.03(b) of the Code. | ‘
"
1
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V1. THEREGULATION DOES NOT VIOLATE PLAINTIFFS’ FIRST
'~ AMENDMENT RIGHTS UNDER EITHER THE STATE OR FEDERAL
CONSTITUTIONS

~ The business of insurance is clothed with a public interest and is therefore subjéct to be

_controlled by the public for the common good. (20th Century Ins. Co. v. Superior Court (2001)

90 Cal.App.4th 1247). The Insurance Commissioner has broad discretion in adopting rules and
regulations necessary to prbmote the public welfare. (State Farm Mutual Ins. Co. v. Garamendi
(2004) 32 Cal.4th 1029). |

Courts presume the constitutionality of a iegislative act and resolve all doubts in its favor;

‘courts uphold the act unless it clearly and unquestionably conflicts with a provision of the state or

federal Constitution. (Rains v. Belshe (1995) 32 Cal.App.4th 157, 160.) “[All] presumptions and
intendments favor the validity of a statute and mere doubt does not afford sufficient reason for a
judicial declaration of invalidity. otatutes must be upheld unless their constitutionality clearly,
positively, and unmlstakably appears.” (Lockheed Aircraft Corp. v. Superior Court (1946) 28
Cal.2d 481, 484). o o |

The Supreme Court has recognized that thé government may regulate commercial speech
in ways that it may not regulate protected noncommercial speech. (Vz‘rgiﬁia State Bd. of |
P_h_armacjz v. Virginia Citizens Consumer Council, Inc. (1976) 425 U.S. 738). Government may
fegulate-commercial spéech to ensure that it is not-fglse, deﬁeptive, or misleading and to ensure
that it is not coercive. (Ohralik v. Ohio State Bar Assn. (1978) 436 U.S. 447). The government
may also prohibit commercial speech proposing unlawful activities. (Pittsburgh Press Co. .
Pittsburgh Comm’n on Human Relations (1973) 413 U S. 376, 388). | |

It is the government’s interest in protecting consumers from “comrﬁercial harms” that
provides “the typ10al reason why commercial speech can be subject to gxeater governmental

regulatlon than noncommercial speech ? (Cincinnati v. Discovery Network, Inc. (1 993) 507 U.S.

410 426.) The government S power to regulate commercial transactions justifies its concomitant

power to regulate commercial speech that is “linked inextricably “to those transactions.

(Friedmanv. Rogers (1979)440U.S. 1, 10,n.9.)

14
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State regulation of the insurance business has beep uphel.d against constitutional
challenges in a wide variety of eifcumstances. “The police power of the state legitimately extends
to the activity of regulating the practices of the insurance industry. (California State Auto
Association Inter-Insurance Bureau v. Maloney, (1951) 341 U.S. 105, 109 n. 2, 110). Legislation
will be upheld if it bears a rational relationship to a 1egitimate state interest. (Williamson v. Lee
Optical Co., (1955) 348 US. 483, 488). A state does not lose its power.to regulate commercial
activity harmful to the public merely because speech is a component of that activity. (Ohralik v.
Ohio State Bar ssociation (1978) 436 U1S. 447, 456-457)

The standard to be applied in determining Whether a regulation violates the First

Amendment depends upon whether the expression allegedlji being suppressed is “commercial

* speech” and therefore accorded a lesser protection. (Central Hudson Gas Co. v. Public Service

Common of New York (1980) 447 U.8. 557, 562—5 63). With respect to commercial speech the
speech can be constltutlonally regulated if the government has a substantial interest in regulatmg
the speech; the regulanon advances a governmental interest; and the regulation is not more
extensive then necessary to serve the interest. (Board of Trustees v. Fox (1989) 492 U.S. 469,
480). o | |

The Commissioner has met all requirements articulated in the Central Hudson and Board

‘of Trustees cases. He is acting in the public interest by promulgating the questioned regulation to

insure that consumers and insureds make informed decisions with respect to coverage based upon
being _éupplied with “adequate information.” In this case the “adequate information” is a uniform
definition of what is contained in an “estimate of replacement cost.”

The State has a substantial mterest in policing a regulated 1ndustry — insurance - to make
sure that no false, mlsleadmg, or deceptive practices take place in detenmmng the scope of
coverage and what is being insured. All insurance carriers providing information relating to
“estimate of replace cost” are acting on a level playing field by requiring that certain items be
included within that term. The regulation is reasonable because it épeciﬁcally does not require
that any insurance carrier provide an “estimate of replacement cost.;’ The regulation merely

provides a uniform definition for the term * estlmate of replacement cost” when such an estimate
' 15 :
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Plaintiffs consider the requirement that they supply “adequate information” to insureds
and consumers as a First Amendment impediment. Plaintiffs believe that it is the industry itself
which should define “estimate of replacement cost” and décide what information consumers and
insureds should receive with respect to what is included in the definition of a communicated
“estimate of replacement cost.” It is, however, within the power of the Commissioner of a
régulated indusuy to determine the adequacy of the information provided to consumers and
irAlsureds' and tb make sure that such compliance is within the scope of Insurance Code section 790
théreby avoiding deceptive practices.

' Plaintiffs’ motion argues that the regulation bans all communications not in accordance
with section 2695.183 and that a ban on communipations, save one, is impermissible if
disclairﬁers accompanying the communication can prévent them from being misleadiﬁg. The
pla_ihtiffs then go on to sugges't potential disclaimers. This argument is fallacious. There is
nothing in the regulation that prevents licensees from corﬁmunicating any information they wish’
to consumers and insureds. Rather, the regulation simply defines a term: “estimate of

replacement cost”. If a licensee communicates an “estimate of replacement cost,” the regulation

requires that the estimate include the elements which no one disputes may in fact need to be paid

for ip the event of a total loss. When the regulation is stripped to its core, it defines a term, a term
that benefits all sides of the insurance transaction, for all concerned know what it means when
one refers to an “estimate of replacement cost.” |

The “disclaimers” plaintiffs suggest are the following: “this is an estimate, your actual
cost for replacement may be more or less depending on future circumstances,” or “you’re
responsible for choosing the coverage amount, this estimate is provided solely as a tool for use to
select a coverage amount, you may wish to consult other sources or consider other information.”
(PPA p. 6 and 11)

The text of the regulation strategically ignored in Plaintiffs Motion, provides the

information that Plaintiffs suggest in their proposed disclaimers. This is the theme of the

- Plaintiffs’ argument, to overstate and misrepresent what the regulation actually says. The
: 16
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regulation, quoted elsewhere in this Opposition in responding to Plaintiffs® overreaching
arguments, establishes that the regulation is, in fact, narrowiy drawn.

Subsection (m) of section 2695.183 states that there is no requirement that a licensee
estimate replacenieht cost or set, or recommend a poliéy limit and further that the licensee is not
required to adv1se as to the sufficiency of an estimate of replacement cost.

Subsection (n) provides that nothing precludes a licensee from prov1d1ng and explalmng

various forms of replacement cost.coverage or explaining how replacement cost basis polices

operate to pay claims.

Subsection (o) provides that the regulation does not preclude an applicant or insured from

_ obtaining his or her own estimate of réplacement cost pursuant to Insurance Code section-

1749.85.

Subsectlon (p) states that an insurer may commumcate to an applicant or insured that an
apphcant or msured .must purchase a minimum amount of insurance. Further, that nothmg in the
regulation limits or precludes an insurer from agreeing to provide coverage for a pohcy‘hmxt that
is greater than or less than an estimate of replacement cost.

‘The plaintiffs are well aware that the regulation does not require that the replacement cost
estimates be accuréte', or that they be generated or communicated at all. Simpiy, the regulation
requires that the communication of what is représented to be an estimate of 'replécement cost be
complete and must not ignore any of the basic cost components that figure into replacement cost.
It bears repeating that during the rulemaking process the plaintiffs never called into question the
fact that each of the elements listed in Subdivision (a) of Section 2695.183 may be requlred to be
paid for in the event of a total loss, because each in fact could be.

The plaintiffsf citation to Pearson v. Shalala, 164 F. 3d 650 (D.C. Circuit 1999) is not
helpful to their arguments and it is not authoritative. The court, in remanding 'the case, required
that the FDA explain what it meant by “significant scientific agreement.” The questioned
regulaﬁon does just this in the context of an “estimate of replacement cost,” it defines what that -
term means and it refers to éppliéable statutes. |

"
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The requirement that a uniform definition be provided for the term “estimate of
replacement cosf” does not provide either a factual or legal basis for legitimately contending that
the free speéch rights of the regulated insura_ncé industry have been violated. Plaintiffs’ .
contentions with respecf to this issue must fail, .

When. communications occur between.]icensees and consumers, there can be no confusion
over what is meant by an “estimate of replacement cost.” This requirement provides for a full -
and open discussion, not an interference with commercial free épeech. Requiring licensees to
identify something as an estimate of replacement cost only when it, is in fact, an estimate of
feplacement cost, cannot be deemed an iﬁterference with commercial free speech. It creates a
better ¢nvironment for commercial free speech, one where both licensees énd,consumérs
understand the conbepts and the context of the discussion.

| CONCLUSION
For the reasons stated herein, plainﬁffs’ motion for judgment on fhe pleadings must be |

denied. The motion is factually and legally deficient, This court, on its own motion, is requested

“to grant judgment onthe pleadings in favor of the Commissioner because all of plaintiffs’

arguments have now been rejected.

Dated: December 12, 2011 v - KAMALA D. HARRIS
’ : Attorney General of California
W. DEAN FREEMAN
FELIX E. LEATHERWOOD
Supervising Deputy Attorneys General

ANTHONY SGHE 22) -

Deputy Attorne neral -

Attorneys for Defendant Dave Jones as Commissioner
of the California Department of Insurance
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