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I. INTRODUCTION AND STATEMENT OF INTEREST
Insurance Brokers and Agents of the West (“IBA West™) respectfully submits this amicus

brief in support of the Motion for Judgment on the Pleadings filed by the plaintiffs in the above-
referenced case. IBA West .concurs in plaintiff's arguments that the Commissioner lacked
statutory authority to proﬁlulgate 10 CCR § 2695.183 (“the Regulaﬁon“)l and that the Regulation
18 therefore a legal nullity.

IBA West is a voluntary trade association representing independent insurance agents and
insurance brokers. Our membership includes over 500 agencies and brokerages and tens of
thousands of individual broker-agents. IBA West opposes the Commissioner’s reliance on the
Unfair Insurance Practices Act, Insurance Code § 790 ér seq. (“UIPA™), as the basis for
launching major regulatory initiatives for which he presently lacks statutory authority. |

The Regulation is a prime example of that practice. The Regulation imposes a variety of
burdensome duties on IBA West members and other insurance producers. But the Regulatioﬁ’s
centerpiece is its prohibition on communicating a “replacement-cost esﬁmate” to a customer
unless that estimate was calculated according to a detaiied methodology that the Commissioner
developed and set forth in the Regulation. The Commissioner admits that the Regulation neither -
Tequires nor assures ’I'h:-ﬁ a replacement-cost estimate will be accurate. Rather, he asserts that the,
Regulation is necessary in order to standardize the definition of the phrase “fcplacement-’cost
estimate” so that insurance producers and homeowmrs will have a shared understanding of what
the term means. Standardization—not acc:uracy or objective “truth”—is what the Regulation
aims to achieve.

The Commissioner relies on two principal statutes as authoritj for the Regulation. The
first, Insurance Code § 1749.85(d), merely acknowledges that the Department of Insurance may,
af some future date, decide to regulate the methods that real-estate appraisers—not insurance
producers—use to caleulate replacement-cost estimates. Being limited to appraisers,

§ 1749.85(d) does not grant the Department any authority to dictate the methodology that

: *§ 26935.183" refers to the Regulation. All other section numbers refer to the Cahforma
Insurance Code.

1
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insurance producers must use when providing a replacement-cost estimate to a customer.

The UIPA is the other statute from which the Commissioner purports to derive his
authority. There are only two ways for an act or practice to become prohibited as unfair or
deceptive under the UTPA. The first way is that the specific act or practice is expressly defined as
unfair or deceptive in the UIPA’s definitional section, § 790.03. The other way requires the
Comrmissioner to hold a sf)ecial proceeding pursuant to § 790.06 to determine whether a practice
not referenced in the definitional section nevertheless should be declared unfair or deceptive.

In this case, neither applies. The Céommissioner relies clm paragraph (b) of the UIPA’s
definitional section, § 790.03, which bans (among other things) “misleading” statements aboiit the -
business of insurance. The Commissioner asserts that the Regulation is an exercise of his power
to “clarify” the meaning of the word “misleading” in that provision. But the statements banned - .
by the Regulation are not “misleading” because—as the bommissionér himself admits—there is |
no widely accepted definition of the pﬁrasé “replacement-cost estimate.” Indeed, that is why the

Commissioner has now imposed his own definition by administrative fiat. By attempting to

standardize the meaning of “replacement-cost estimate,” the Commissioner effectively concedes

that no one is really sure what the phrase means—in which case, he cannot prove that using other

definitions is “misleading.” The Commissioner responds that using any definition other than the

one in his Regulation is misleading because it is not-the one in his Regulation—but that is not
logie, it is mere “bootstra]:laping'.“ _ |

. As mentioned, the second way tl_lﬁt a practice can‘become banned under the UIPA is for
the Commissioner to initiate a hearing under § 790.06 to determine whether a practice not
specified in the UIPA should be declared unfair or deceptive. But the Commissioner never
initiated a § 790.06 hearin:g, so that avenue is closed to him. And even if the Commissioner had -
held the requisite § 790.06 hearing, be still would have lacked any legal or logical basis to declare
that all definitions of “replacement-cost estimate™ other _than his own must be unfair and

deceptive merely because they are not the definition that he adopted in the Regulation. Again,

that is not logic, it is bootstrapping.

IBA West has supported the Commissioner’s efforts to standardize the meaning of the
2
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term “replacement-cost estimate” by specifying a required methodology of some sort. IBA West
believes that standardization could be good for consumers and producers alike. As ﬁe
rulemalking process unfolded, however, IBA West grew concemed about the Commissioner’s
ever-evolving theories concerning his authority to promulgate the Regulation. TBA West advised
the Commissioner that it Believed that he wouid have to obtain new statutory authority before
issuing the Regulation.

Thus, IBA West submits this letter, not because we oppose the general concept of the
Regulation, but because we are concerned about the Commissioner’s repeated ’attenﬁ:rts to ignore
the limits on his statutory Iauthority. In the past, for similar‘reas.‘ons, IBA West has successfully
opposed the Commissioner’s attempts to impose unprecedeﬁted and inappropriate fiduciary duties
on insurance pr_oducers by regulation, and to use negotiated settlements with regulated persons as
a vehicle for imposing improper “underground re gulations” on.thf: entire industry.

Now we are fﬁced with yet another effort by the _Cnmmissioﬁe; to exéeed his authoriﬁr and

thereby excise the Legislature from the policymaking process. The Commissioner appears to

" believe that the UIPA gl'ﬂlultﬁ him virtually unlimited authority to do anything that he thinks is

right with respect to the business of insurance. If the Court accepts that proposition, there will be
nothing to prevent the Commissioner from treating the UIPA as a license to ignore any
constraints that the Legislature has placed on his regulatory power. .

For all these reasons, as stated more fully below, IBA West urges the Court to preserve

the rule of law and to curb an excessive assertion of regulatory power by granting the plaintiffs’

motion for pidgment on the pleadings.

. II. ARGUMENT

A.  Although it has never been vetted by the Legislature, the Regulation imposes
significant burdens on insurance producers.

The burden of implementing the Regulation will fall primarily on the shoulders of
insurance producers, including IBA West members—the people who make and communicate
replacement-cost estimates to homeowners on a day—té—day basis, as an inherent aspect of their

jobs. The Regulation imposes four principal obligations and/or burdens on IBA West members:
| 3
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Specific replacement-cost-estimation methodology (“the Method™). The Regulation
forbids licensees from communicating an estimate of replacement cost to an applicant or an
insured, in connection with an application for or renewal of “a homeowner’s insurance policy that
provides coverage on a replacement cost basis,” unless the estimate takes into account at least 22
factors that the Commissioner believes “would reasonably be incurred to rebuild the insured

"2 The Regulation does not specify how these factors are to be

structure(s) in its entirety.
estimated, weighed, evaluated, or prioritized. For example, the Regulation instructs insurance
producers to take acéount of “[w]hether the structure is located on a slope”3 and the “lg]eographic
location of the prc,"pw:l"cy,”'¢ but the Regulation does not state how to estimate the imupact of those
factors or what weight to give them in the overall estimate,

The Regulation also forbids consideration of certain factors® and requires that
replacement-cost estimates be provided to the consumer in writing® and retdined for five years
(with certain exceptions). 7

UTPA liabijity. The Regulation states that communicating a replacement-cost estimate
“not comporting with™ the Method “constitutes making a statement with respect to the business of
msurance whir;‘;h iS misleading and which by the exercise of reasonable care should be known to

be'misleading, pursuant to [the UTPA,] Insurance Code section 790.03.” UIPA liability exposes a

license to a range of penalties; including civil fines of up to $10,000 per violation.?

2 § 2695.183(a). Saying that the regulation sets out 22 factors fails to capture its full complexity.
For examnple, we have counted the following as a single factor, even though it could necessitate
hundreds of separate cost estimates: “Materials used in, and generic types of, interior features
and finishes, such as, where applicable, the type of heating and air conditioning system, walls,
flooring, ceiling, fireplaces, kitchen, and bath(s).”

3 §.2695.183(a)(5)(E).
* §2695.183(@)(5)(G).

5 The prohibited factors are: the land’s resale value (§ 2695.183(c)); the amount or outstanding
balance of anty loan (id.); and a deduction for physical. depreciation. § 2695.183(d). :

6 § 2695.183(g)(1); see also § 2695.183 (re: updated or revised estimates).
7 § 2695.183(1). |
® §790.035.

4
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-explain vanious levels of coverage under a homeowners’ insurance policy.

Striet liability for nse of third-party sources. Licensees are bound by the Method even
if they rely-upon information, data, or statistical methods obtained through third-party sources.

Annm.al updating. The Regulation reﬁuires licensees at least annually to update the
“sources and methods™ that they use to generate replacement—cost estimates, The updating

requirement focuses on changes in the costs of reconstructing and rebuilding.

B. Insurance Code § 1749.85 dld not grant the Commissioner the authonty to
promulgate the Regulation.

The Commissioner cites Insurance Code § 1749.85 as his authotity to require licensees to
use the Method when communicating replacement-cost estimates to customers. | But that statute is
mapplicable on its face. | .

Paragraph (a) concems insurance-producer training prqgrams and has no bearing on the
Commissioner’s authonty to issue the Regulation. | _ |

Paragraphs (b), (c), and (d) must be conmdered together. Paragraph (b) creates a general

tule that people who fall outside seven identified categories are not authorized to estimate -

replacement values or to explain the level of coverage provided by a hoﬁneoanr’s policy.

Specifically, paragfaph (b) states that “[a] person who is not an insurer underwriter or actuary or .

other-person identified by the '-j.nsurer, or a licensed fire and casualty broker-agent, personal lines -

broker-agent, contractor, or architect shall not estimate the rep]abement value of a sh‘ﬁcture, or

19

But in paragraph (c), the Legislatdre created three specific exceptions to paragraph (b)’s
prohibition against estimating replacement value: “This section shall not be construed to preclude |
licensed appraisers, contractors and architects from estimating replacement

value of a strieture.”?

Finally, in paragraph (d), the statute singles out one of those three specific exceptions——
licensed appraisers—as being potentially subject to a future Insurance Department regulation that

“establishes the standards” for estimating replacement value. The paragraph states: “[I]Jf the

? Emphases added.

" Emphases added.
5
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Depérhnem of Insurance, by adopﬁng a regulation, establishes standards for the calculation of

estimates of replacement value of a structure by appraisers, then on and after the effective date of
the regulation « real estate appraiser’s estimate of replacement value shall be calculated in
accordance with the regulaﬁﬂn.””

At most, then, § 1749.85 acknowledges that the Department either has or may in the
future be granted statutory authority to regulate replacement-cost estimates by “appraisers.” The
Legislature certainly knev;r how to identify other types of professionals—i.e., “insurer underwriter |
or actuary or other person.identiﬁed by the insurer, or a licensed fire and casualty broker-agent,
personal lines broker-agent, contractor, or architect™—but pointediy. excluded them all from
paragraph (d). Thus, the Court shc:ﬁld not read the word “appraisers™ in paragraph (d)_ as
including any other types of p_l'DféSSiDna.lS.lz _ |

This reédjng qf the statute also ax:cordé with the legislative history, which explains that .
& 1749.85(d) ;.vas enacted spcciﬁcaily to restore tﬁe power of appraisers to perform replacement-

costs estimates, after a recent change in the law had stripped them of that power. "3

C.  The UIPA did not grant the Commissioner the authority to issue the Regulation,
The Commissioner likewise errs in citing § 790,03 of the UIPA as the source of his
authority to issue the Re gfﬂétion,

The UIPA represents California’s attempt to fill the regulatory obligations leftto the .

States by the federal McCarran—Fei:guson Act. See § 790, The heart of the UIPA is § 790.02;

which states that “[n]o person shall engage in this State in any trade practice which is [1] defined
in this article as, ot [2] determined pursuant to this article to be, an unfair method of

competition or an unfair or deceptive act or practice in the business of insurance.”'*

= Emphases added.

12 The statute is unambiguous on this point, and there is accordingly no need to resort to canons
of construction. But if there were some ambiguity, this would be a clear case for applying the
canon expressio unius est exclusio alterius, which holds that, “where exceptions to a general rule
are specified by statute, other exceptions are not to be implied or presumed.” People v. Quiroz,
199 Cal. App. 4th 1123, 1130 (2011) (internal quotation marks and citation omitted).

13 See P-082 to -083. |
14 Emphases and bracketed numbers added.
6
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Thus, there are only two ways that an act or practice can fall within the UIPA’s
proscription: (1) if it is expressly “define[d]” as unfair or deceptive in the UIPA, or (2) if it has
been “determined pursuant to [the UIPA] to be” unfair or deceptive. As discussed below, neither

way applies here.

1. The UIPA does not “define” any particular use of the phrase “replacement-
cost estimate™ as being unfair or deceptive.

Section 790.03—entitled “Prohibited Acts™—is the UIPA provision that defines wh1eh

unfair and deceptive acts or practices fall within the UTPA’s proscnptlon The Commissioner

- claims to have derived authority for the Regulation from § 790.03 (b),” ‘whieh states:

‘The following are hereby defined as . . . unfair or deceptlve aets or
practices in the business of insurance.

b) Maldng ... any statement . . . with respect to the business of
insurance . . . which i3 . . . 'misleading, and which is known, or

which by the exercise of reasonable care should be: known tobe.
misleading. :

On its face, § 790. O‘B(b) does not “define” aﬁy laartieular use ef the phrase “replacement-
cost estimate” as being a “mlsleadmg” statement. ‘The Comrmssmner argues however, that the
Regulation is an exercise Df his power to “clarjfy“ what the statutory terrr.l mlaleadmg” mMeans, as
used in § 790.03(b). I_ndeed,_ the Cornnuss_mner asserts-that it is mheremfly misleading™ to .
describe an estimate as a “replacement-cost -esti_n:_La ” unless that estimate takes into account all
e.f the 22 factors identified in the Regulation.!”

Thus, the Commissioner’s reliance on § 790.03(b) stands or falls on whether it is plausible:
to assert that it is “ajisleadjng” o ‘deseri_be an estimate as “reﬁlaeement cost” if it was generated
by any means other than the Method. But'that argument is Inat plausible—and the Commissioner

implicitly eoncedea as much. Repeatetlly, his opposition observes that the Regulation neither

'* The Commissioner’s opposition states that paragraph (b) is the part of § 790.03 that on wh1ch

171; (:_Jre(%e(sb ;"or authority (see Opp. at 1); and paragraph () of the Regulation tracks the language of §

Emphas1s added.

17p. 031 In response to the plaintiffs’ constitutional arguments, the Commissioner likewise
asserts “a substantial interest in policing a regulated industry—insurance—to make sure that no

false, misleading, or deceptive practices take plaee in determining the scope of coverage and what
15 bemg imsured.” Opp. at 15. ,

7
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requires nor assures that a replacement-cost estimate will be accurate:

The requirements for a replacement cost estimate that are set forth
in [the Regulation] are quite modest: The [chulatmn does] not
require , . . any particular degree of accuracy .

The [R]egulation imposes no substantive requirement to the effect
that the estimate must turn out to be accurarte. Inaccurate estimates
of replacement cost, in and of themselves, are not violations of the
[R]egulation unless it turns out that when the licensee estimated
replacement cost he failed to consider one or more of the cost
elements known to be part of thc cost of rcplacmg the structure in
-qucstmn -

The plaintiffs are well aware that thc [R]cgulancn dggs not Tequire
that the replacement cost estimates be accurate .

Thc Commissioner fails to explain-how the statutory term © mlslcadmg is clanﬁcd by a -

regulation that concededly does not require or result in accurate rcplaccmcnt -cost estimates.

Instead, he. cffcctlvcly concedes that standardlzanon-—nct accuracy or objective “truth”—is the

trie aim cf the chulattcn Specifically, hc argues that the Regulation is ncccssary in order to
standa:rdlzc thc meaning of the phrase ¢ rcplacemcnt—ccst estimate™ so that insurance prcduccrs
and consumers will have at lcast some shared und_crstandmg of what the term means:

Without providing a uniform definition of 'tlic tcrm “estimate of replacement cost,”
consumers have no way of dctcrmicing vchat the ltccnscc means when the term is.ccmmunicatcd
to thcm By providing a uniform definition for thc term, thc regulation ensures tltat insurcds and
consumers are placed on a level playing field and can undcrstand what a ccmmumcatcd “cstlmatc
of rcplaccmcnt cost” includes.?!

[Thc Regulation ensures that a]ll insurance carriers prcvidiﬁg'infcrmaﬁcn rclating to
“estimate of replace[ment] cost” are acting on a level playing field by rcquirtllg that certain items
be included within that term. 2

But this argument fails to demonstrate that §7 90.03 (b) granted the Commissioner

Opp at 10 (emphasis addcd)
Opp at 10 (emphasis addcd)
Dpp. at 10 (emphasis added).
2 Opp. at 6.
2 Opp. at 15.
8
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authority to issue the Regulation. To the contrary: the Commmssioner’s attemnpt to standardize the
definition of the phrase “replacement-cost estimate” suggests that using other definitions cannot
be “inherently misleading”—because there is no widely shared understanding of what that phrase
means.

To be “inherently ﬁisleading,” a staternent must have some widely shared meaning that
would lead a reasonable listener asﬁay in circumstances where that meatﬁng fails to describe the
facts acéuratcly. 'By contrast, a statement with no agreed-upon meaning cannot mislead. For
example, the staternent “this is a “total make-whole® insurance policy” would not Ee “misleading™
because it has no Widcly shared meaning. (Make who whole? Whole fu;r _what? What does

“whole” mean?) Likewise, the statement “this is a replacement-cost estimate™ is not

- “misleading” because it has no widely shared meaning. (Rej:)lace what? Cost of what?

Calculﬁted hoﬁr? Asof when'?)‘ Indeed, that ver_w} lack of any ividely shared meaning is what
impelled the Commissionet to impose a standardizeci theaning by administrative fiat.”.

Because the phrase “replacément—cost estimate;’ lacked any Widely shared meaning, use of
that phi‘ase couldn’t have been deeined “misleading” until after the Comﬂﬁssioner imposed a
uniform memﬁng on it an& then declared it “misleading” to depart from that meaning when using

the phrase.?* But the Commissioner cannot manufacture his own statﬁtory authority by‘engﬁging

2 Relatedly: Standardizing the definition of the phrase “replacement-cost estimate” is not the

same thing as.clarifying the meaning of the statutory term “misleading” in § 790.03(b). Thus, it
makes no sense to assert, as the Comunissioner does, that “[b]y providing a uniform definition for

‘the term *estimate of cost of replacement” the [R]egulation is merely interpretative of the

underlying statues [sic]; Insurance Code sections 790 and 790.03. [The Regulation] merely
provides clarification as to what a false, misleading or deceptive practice consists of. Opp. at 13.

24 Alfhough IBA West does not address the Regulation’s merits, it is telling that the

Commissioner mounts almost no substantive defense of the Method enshrined in the Regulation.
Instead, he proffers a convoluted and inadequate sort of “estoppel” argument that, during the
rulemaking process, the plaintiffs and others never “suggest[ed] that a replacement cost estimate
that did not contain all the ingredients [specified by the Regulation] was not inherently
misleading.” Opp. at 7. As the plaintiffs point out, that assertion is false. The Commissioner
received numerons comments during the rulemaking process to the effect that his specification of
required factors was unwarranted or unwise.

o
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in circular, “bootstrap” arguments. That is, he cannot invent his own, unique definition of
“replacement-cost eathnata,” declare it to be the only one that is not “inherently misleading” even
though the phrase has no widely shared meaning, and then claim that he is making that
declaration pursuant to his anthority to ban misleacii_ng statements. Yet the Coinmissioner’s
opposition brief does axac:';tly that by arguing, for example, that “the [R]egulation itself states that
failure to comply with the eshmata of replacement cost® definition contained with[in] the .
[R]egulation is a misleading and deceptive practice violative of Insurance Code § 790.03(h)."
In other words (argues thc Comn:ussmner) the Regulation mustbe a proper exercise of the power
to ban Imsleadmg staterpents under § 790.03(b)—because “the [R]egulation itself” says so.,

" Moreover, it is questmnabla whether any use of the phrase ‘ replacement—cost estimate™-

' could be “inherently misleading,” as the Commissioner contends, when the word “estimate” itself

is a.tip-off that we are daa]jng ina, realm of uncertainty and .opinion- Ca]jfornia'couﬁs understand
the: subj ective and debatable quallty of such estimates and therefore have held that, “[w]here the
partles rely on expert Dplmons evan a substantlal dlspanty in est]mates for the scope and cost of
repairs does not, by 1tse]f suggest [that] the insarer acted in bad faith.” F raley v. Allstate Ins.

Co., 81 Cal. App. 4th 1282 1203 (2000). |

I'BA West takes no posmon here on thther the Legislature should craft and impose a

standard deﬂrutmn of the phrase “replace:ment-cost estimate” in the field of homeowner’s.

insufance, or alternatively, whether the Legislature can and should,eaact a law authorizing the
Commissioner to do so. EUt the Lagislatu.re has done neither of those things ao far; and until it
does, the Conunissioaef cannot um:'laterally impose such a deﬁniﬁbn by im.mldng his authority to |
“clarify” the meaning of the term “misleading” in § 790.03 _(b). - |

In circular fashion, the Commissioner also argues that, “[1]f all of the relevant elements and
components necessary to calculateian estimate or replacement cost are not considered, the use of
the term ‘replacement’ is inherently misleading. It leads an applicant or insured to- expect that the
estimate was based on all of the neccssary components . . .. Opp. at 7. But what components
are “necessary”? The onés listed ih the Regulation, appa:ently And why does the Regulation list
them? Because they are necessary. The Commissioner relies entirely on this echo-chamber logic
to justify its Method, and cites no evidence that the phrase “replacement-cost estimate” has a
w1dely shared meaning that i mcorporates that Method.

Dpp at 6.
10

BRIEF OF AMICUS CURIAE INSURANCE BROKEERS AND AGENTS OF THE WEST
' Case No. BC463124




12/30/2011 15:06 FAX 4153977188 . KEKER & VAN NEST LLFP 013

611516.01

[ o¥]

Moo ~ Oh i e

10

11

12
13

14.

15
16
17
18

19 (|
20|

21
22
23
24

25|

26
27
28

2. Prior to issuing the Regulation, the Commissioner never “determined
pursuant to” § 790.06 of the UIPA that it is nnfair or deceptive to use the
phrase “replacement-cost estimate” to describe any estimate not based on the
Method.

As previously mentioned, if the UIPA does not expressly define an act or practice as
unfair or deceptive, the only cthcr way that that act or practice can falt w1ﬂ:nn the UIPA’s
proscription is if it has been “datcrrmnad“ to be unfair or deceptive * pursuant to™ the provisions
of the UIPA.* But T.hat never happened hete. |

27 Bk

Section 790.06 sets out a specific procedure for “determining whether” “any [insurance-

related] ... act or practice . . .: that'is not defined in Section 790.03” “should be declared to be

unfan' or dcccptlvc within the mcamng of [the UIPA].” The procedure requires the
Ccmmmswner to serve an crdcr tc show cause upon one or mote persons believed to be engaging

in such ccnduct._ A_hcanng ccnd,uctcd in accordance with the Ad]:nmlstratlvc Prcccdure Act

" must be held on at least 30 days’ nctice, after which the Commiissioner may serve upon ﬂ:te

accused pcrscn a report declaring the act or practice to be unfair ot _deccl:'rrjn.’c.28 If that pcrscn :
does not halt the act or pfacﬁce W1thn1 30 days, the Commissioner may petition fhc superior coutt
for an injunction. ». | | .

The § 790. 06 proccdurc 18 the sole and exclusive means by which a practice not “dcﬁncd”'

as unfair and deceptive by § 790. 03 can be “determined” to be so by thc Ccmnnssmncr “pm'suant

to” the UIPA. The procedure that d:te Legislature set forth in § 790.06 ensures that

determinations of new unfair and dcccptivc practices will be grcundcd in the fully developed
factual record of an advcrsar_ial prdceeding, Any other definitions of unfair or deceptive .cracticcs
must issue from the chislatufc.

The Commissioner ccnccdas that he never invoked the § 790.06 process before issuing the |

Regulation. The chulanon in effect, “determined” that a pracncc that was nct deﬁncd in

§ 790.03 was unfair and dcccpth w1tlnn the meaning of the UTPA. But the Ccmnnssmncr did

% & 790.
*T See § 790.06(a).
28 See id.
* See § 790.06(b).
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1|| not make that determination “pursuant to” the UIPA—that is, pursuant to the procedure that the

2| Legislature provided in § 790.06. Had he done 50, his determination would have been grounded
3 || in——and possibly significantly inﬂﬁcnced by—a detailed factual record and adversarial arguments
4| about the real-world practices that :concemed him. He might have reached the only 1egally

5|| supportable conclusion—whi;:h is that it makes no sense to pluck a new definition of
“regplacement-cost estimate”™ out of the air and then declare that anjr other definition is unfair and
deceptive, when there is no cotisensus on how such estimates should be performed.

1.  CONCLUSION

Neither of the statutes cited by the Commissioner authorized him to issue the Regulation.

e =~ DN

10|| Accordingly, the Court should grant the plajnﬁffs" Motion for Judgment on the Pleadings.
11 | |
1 Dated: December 30, 2011 _ KEKER & VAN NEST LLP

13° L ) -
| - Sl \M‘Scﬂ:g'gﬁe \
14 . | By: STEVEN A. HIRSCH

15 : Attorneys for Amicus Curiae
' 16 Insurance Brokers and Agents of the West

17
18
19
20
21
22
23
24
25
26
27

28
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PROQF OF SERVICE

Iam e.mployéd in the City and County of San Francisco, State of California in the office of a
member of the bar of this court at whose direction the following service was made. I am over the
age of eighteen years and not a party to the within action. My business address is Keker & Van
Nest LLP, 633 Battery Street, San Francisco, CA 94111-1809.

On December 30, 2011, I served the following document(s):

BRIEF OF AMICUS CURIAE INDEPEDENT BROI{ERS AND AGENTS
OF THE WEST

O by regular UNITED STATES MAIL by placing Copy in a sealed envelope addressed as
shown below. Iam readily familiar with the practice of Keker & Van Nest LLP for
collection and processing of correspondence for mailing. According to that practice, items
are deposited with the United States Postal Service at San Francisco, California on that same
day with postage thereon fully prepaid. I am aware that, on motion of the party served, _
service is presurned invalid if the postal cancellation date or the postage meter date is more
than one day afier the date of deposit for mailing stated in this affidavit.

O by FEDEX, by placing a true and correct copy in a sealed envelope addressed as shown
below. I am readily familiar with the practice of Keker & Van Nest LLP for correspondence
for delivery by FedEx Cotporation. According to that practice, items are retrieved daily by a
FedEx Corporation employee for overnight delivery.

O by FACSIMILE TRANSMISSION (TKON), by placing Copy with IKON Office
Solutions, the firm’s in-house facsimile transmission center provider, for transmission on
this date. The transmission was reported as complete and without error,

M by FACSIMILE TRANSMISSION (PERSONAL), by transmitting via facsimile Copy on

this date. The transmission was reported as complete and without error.

O by FACSIMILE TRANSMISSION (IKON) AND UNITED STATES MAIL, by placing
a true and correct copy with IKON Office Solutions, the firm’s in-house facsimile
transmission center provider, for transmission on this date. The transmission was reported
as complete and without error. Additionally, Copy was placed in a sealed envelope
addressed as shown below. Iam readily familiar with the practice of Keker & Van Nest
LLP for collection and processing of correspondence for mailing. According to that
practice, items are deposited with the United States Postal Service at San Francisco,
California on that same day with postage thereon fully prepaid. I am aware that, on motion
of the party served, service is presumed invalid- if the postal cancellation date or the postage
meter date is more than one day after the date of deposit for mailing stated in this affidavit.

O by FACSIMILE TRANSMISSION (PERSONAL) AND UNITED STATES MAIL, by
 transmitting via facsimile a true and correct copy on this date. The transmission was
reported as complete-and without error. Additionally, Copy was placed in a sealed envelope
addressed as shown below. Iam readily familiar with the practice of Keker & Van Nest
LLP for collection and processing of correspondence for mailing. According to that
practice, items are deposited with the United States Postal Service at San Francisco,
' 2
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California on that same day with postage thereon fully prepaid. 1 am aware that, on motion
of the party served, service is presumed invalid if the postal cancellation date or the postage
meter date is more than one day after the date of deposit for mailing stated in this affidavit.

by COURIER, by placing Copy in a sealed envelope addressed as shown below, and
dispatching a messenger from [MESSENGER COMPANY], whose address is
[MESSENGER COMPANY ADDRESS], with instructions to hand-carry the above and
make delivery to the following during normal business hours, by leaving the package with
the person whose name is shown or the person authorized to accept courier deliveries on
behalf of the addressee.

by PERSONAL DELIVERY, by personally deliveﬂng Copy addressed as shown below.

by ELECTRONICALLY POSTING to the ECF website of the [COURT AND VENUE].
The Court performed service electronically o all ECF-registered entities in this matter,

Gene Livingston Kamala Harris
Greenbertg Tranrig, LLP . W. Dean Freeman
1201 K Street, Suite 1100 Felix Leatherwood
Sacramento, CA 95814-3938 Anthony Sgherzi

Telephone: 916 442-1111
Facsimile: 916 448-1709

Attorney General of California

300 South Spring Street, Suite 1702
Los Angeles, CA 90013

Telephone: 213 §97-2488
Facsimile: 213 897-5775

Executed on December 30, 2011, at San Francisco, California.

I declare under penalty of perjury under the laws of the State of California that the above istru
and correct. -

e

Laura Lin& :
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