N P o T S T S o B T O T T
S 3 8B & RO KN AH &8 8 o Q@ aa i & @ R RS

|

CONFORRBIED COPY

RIGIMNAL FILED
GENE LIVINGSTON - SBN 44280 i CoL o SO
GREENBERG TRAURIG, LLP County of Los Angeles

1201 K Street, Suite 1100

Sacramento, CA. 95814-3938 FER 04 2011

Telephone: (916) 442-1111
Facsimile: (916) 448-1709
livingstong@gtlaw.com

Attorneys for Cross-Complainanis & Real Parties In
Interest

American Council of Life Insurers, American Insurance
Association, and Association of California Life and Health
Insurance Companies
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)
)
)
)
)
%
AMERICAN COUNCIL OF LIFE INSURERS, ) TED CROS
AMERICAN INSURANCE ASSOCIATION, ) INJUNCTIVE RELIEF
ASSOCIATION OF CALIFORNIA )
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)
)
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)
)
)
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)
)
)
)
)
i
)
)

Real Parties In Interest.

AMERICAN COUNCIL OF LIFE INSURERS,
AMERICAN INSURANCE ASSOCIATION,
and ASSOCIATION OF CALIFORNIA LIFE
AND HEALTH INSURANCE COMPANIES,

Cross-Complainants,
V.

INSURANCE COMMISSIONER DAVE
JONES,

Cross-Defendant:

1

JognA Glarke, Ei..a!:ut"ive Officer/Clerk
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This cross-complaint is filed on behalf of Cross-Complainants and Real Parties In
Interest American Council of Life Insurers, American Insurance Association, and Association
of California Life and Health Insurance Companies, against Petitioner and Cross-Defendant
(previously Insurance Commissioner Steve Poizner, now Insurance Commissioner Dave
Jones). For their complaint, they allege as follows:

INTRODUCTION

1. Cross-Complainants seek an order enjoining the Commissioner of the California
Department of Insurance from continuing to enforce “underground regulations” against their
member companies. Underground regulations are rules of general applicability that interpret,
implement, or make specific other provisions of law, and that are imposed without first having
been adopted in accordance with the standards and procedural safeguards of the California
Administrative Procedure Act (“APA”). The failure to comply with the provisions of the APA
renders such rules invalid, and they cannot lawfully be enforced.

2. The Commissioner of the California Department of Insurance has issued rules
applicable to approximately 1,300 insurers doing business in California, seeking to regulate
their investments in international businesses conducting business with certain private sector
businesses located in Iran. The Commissioner asserts that he has issued these rules to enforce
specific statutory provisions contained in the California Insurance Code.

3. None of the statutory provisions relied on by the Commissioner permit him to issue
rules to all insurers doing business in California relating to their specific investments, and
certainly not in complete violation of the procedures for adopting rules of general applicability
as spelled out in the APA. In fact, the Office of Administrative Law (“OAL”), an agency
charged by the Legislature to investigate rules issued without compliance with the APA, has
concluded that the Commissioner’s rules seeking to regulate insurers’ investments in
companies doing business in Iran is regulatory in nature and should have been adopted in
accordance with the provisions of the APA. The Commissioner’s failure to do so renders the

rules invalid.
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4. Despite the invalidity of the rules issued by the Commissioner seeking to regulate
investments in companies doing business in Iran, he continues to enforce them. Accordingly,
Cross-Complainants have no alternative other than to seek injunctive relief.

PARTIES

5. The American Council of Life Insurers (“ACLI”) is a non-profit corporation in good
standing, duly formed and operating under the laws of the State of Delaware. ACLI was founded
in 1975, and was incorporated as a non-profit corporation in 1976. ACLI is a national
membership organization, representing over 300 member companies, many of which do
business in California.

6. The American Insurance Association (“AIA”) is a leading trade organization of the
property and casualty industry, representing more than 300 major insurers. AIA members,
based in this state and most other states, collectively wrote over $117 billion in premiums in
2008, including over $17 billion in premiums in California.

7. The Association of California Life and Health Insurance Companies (“ACLHIC”) is
a California non-profit mutual benefit corporation in good standing, duly formed and operating
under the laws of the State of California. ACLHIC was founded and was incorporated as a
California non-profit mutual benefit corporation in 1962. ACLHIC is a membership
organization, representing 35 life and health insurance companies throughout the State of
California.

8. Cross-Defendant and Petitioner is the Commissioner of the California Department of
Insurance. During 2010, the time that most of the events set out in this cross-complaint
occurred, the Commissioner was Steve Poizner. Dave Jones became Commissioner on January
3, 2011. The Commissioner is the head of the California Department of Insurance and is
responsible for implementing the specific regulatory provisions of the Insurance Code.

BACKGROUND

9. On February 10, 2010, the Commissioner, through the General Counsel, Adam Cole,

of the California Department of Insurance, issued an electronic communication to all 1,327

insurance companies doing business in the state of California. The directive announced:
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a. The Department has developed a list of companies doing business with the Iranian
oil and natural gas, nuclear, or defense sector.

b. Every company on the list is subject to financial risk as a result of doing business in
Iran. Because of the Iranian government’s activities, companies doing business there are
subject to “asymmetric reputational harm,” and accordingly, financial or market risk.

c. Effective March 30, 2010, the Department will treat all investments by insurers
selling insurance in California in companies on the list and affiliates-owned 50% or more by
such companies as non-admitted on the insurer’s financial statements. All financial
statements filed from periods ending on or after March 31, 2010 by insurers must report
all investment holdings on the list as not-admitted assets.

d. All insurers were “requested” to agree not to invest in the future in any of the
companies on the list or affiliates-owned 50% or more by those companies until (a) Iran is
removed from the United States State Department’s list of state sponsors of terrorism, or (b) the
company and its affiliates cease to do business with Iran’s oil and natural gas, nuclear, and
defense sectors and is removed from the list.

e. All companies were required to respond by March 12, 2010 to the “request.” The
Department may publish the names of all companies not responding or declining the
Department’s “request” for a moratorium on future investments in the companies on the list and
affiliates-owned 50% or more by those companies.

10. On April 16, 2010, the Commissioner, once again, through the General Counsel,
Adam Cole, issued a directive to all admitted insurance companies relating to the supplemental
filing on Iran-related investments. This directive:

a. Added Shell International Finance to the initial list of 50 companies doing business
in Iran.

b. Dropped investments in affiliates-owned 50% or more by companies on the list.

¢. Required insurers to complete an Iran-Related Investments Supplemental Filing

Workbook by May 31, 2010, treating all such investments as non-admitted.
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d. Warned non-complying companies that failure to submit the completed supplemental
filing by the due date will be referred to the Department of Insurance’s Legal Division for
further action.

11. On May 12, 2010, the Commissioner published a list of 296 insurers that did not
agree to forego future investments in the listed companies doing business in Iran.

12. The directives issued by the Commissioner on February 10, 2010, and those issued
subsequently on April 16, 2010, and May 12, 2010, in furtherance of the February 10, 2010
directives, are regulations. They are rules of general application in that they are imposed on
over 1,300 insurers. They are intended to implement, interpret, and make specific provisions of
state and federal law. The directives pertaining to investments in companies doing business in
Iran are not exempt under any statutory exception from compliance with the provisions of the
APA.

13. On October 11, 2010, the Office of Administrative Law, acting consistently with its
statutory charge under Government Code section 11340.5, determined that the communication
issued by the Commissioner on February 10, 2010, met the definition of a regulation, was not
adopted pursuant to the APA, and therefore, is an invalid underground regulation. Further,
OAL concluded that none of the exceptions to the requirement that rules be adopted pursuant to
the APA apply to the communication issued by the Commissioner. OAL’s determination was
issued pursuant to a Petition submitted to OAL by five insurance trade associations, including
Cross-Complainants.

14. Despite the OAL determination that the Commissioner’s directives pertaining to
investments in companies doing business in Iran is an underground regulation, the
Commissioner, on December 14, 2010, dropped four companies, Royal Dutch Shell, Shell
International Finance, Total SA, and Repsol YPF, leaving 47 on the list of companies doing
business in Iran.

15. Again, despite OAL’s determination, new Commissioner Dave Jones, on February

1, 2011, through the General Counsel, Adam Cole, issued a directive to all admitted insurance
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companies relating to the Supplemental Filing on Iran-Related Investments - Fourth Quarter
2010. This directive:

a. Contains a list of 47 companies doing business in Iran.

b. Treats all investments in companies on the list as non-admitted.

¢. Requires insurers to complete and return the Iran-Related Investments Supplemental
Filing Workbook to the Department no later than March 1, 2011.

16. The Commissioner, through the directives issued on December 14, 2010, and
February 1, 2011, continues to compel insurers that are members of Cross-Complainants to
comply with invalid underground regulations. Specifically, insurers subject to the directives
are disadvantaged because their capacity to write insurance is diminished when the amounts of
their investments in companies on the list are non-admitted. Insurers will continue to be
disadvantaged until such as time as the Commissioner relieves them of the requirement to not
invest in companies on the list and not treat those investments as non-admitted, or until such
time as a court enjoins the Commissioner from continuing to enforce the underground
regulation. They will continue to face the Hobson’s choice between facing disciplinary action
by the Commissioner if they do not comply and having their investments devalued by invalid
“underground regulations” if they do comply.

17. Cross-Complainants have no plain, speedy and adequate remedy at law.

PRAYER

WHEREFORE, Cross-Complainants pray for relief as follows:

1. That the court issue a preliminary and permanent injunction against the
Commissioner from continuing to impose and enforce directives against insurers relating to
their investments in companies doing business in Iran without complying in full with the
standard and procedural safeguards of the California Administrative Procedure Act.

2. That the Court award Cross-Complainants their attorneys fees and costs pursuant to

section 1021.5 of the California Code of Civil Procedure.
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3. That the Court grant such further and additional relief as the Court deems just and

proper.

Respectfully submitted,

DATED: February 7‘55,‘2011 GREENBERG TRAURIG,

LLP

Attorneys for Cross-Complainants and

Real Parties In Interest

American Council of Life Insurers,
American Insurance Association, and
Association of California Life and
Health Insurance Companies
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Poizner v. Office of Administrative Law, et al.
Los Angeles County Superior Court Case No. BS 129209

VERIFICATION

I, Brad Wenger, am the President and Chief Executive Officer of the Association of
California Life and Health Insurance Companies, a party to this action, and am authorized to
make this verification on its behalf. I have read the foregoing Cross-Complaint for Injunctive
Relief and know its contents. I am informed and believe and on that ground allege that the
matters stated therein are true. The same is true of my own knowledge, except as to those
matters alleged on information and belief, and as to those matters, I believe them to be true.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed this Third day of February, 2011, in Sacramento, California.

i e,

BRAD WENGER, President and CEO
Association of California Life and Health
Insurance Companies

SAC 441,910,440v1 2-3-11
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Craee Cowrlsin LT

(CITACION JUDICIAL-CONTRADEMANDA) oﬂ\:ﬁog%%}ﬂi&mﬂ

NOTICE TO CROSS-DEFENDANT: CU or O ot & Kesles
(AVISO AL CONTRA-DEMANDADO): SRty

INSURANCE COMMISSIONER DAVE JONES

YOU ARE BEING SUED BY CROSS-COMPLAINANT:

(LO ESTA DEMANDANDO EL CONTRADEMANDANTE):

AMERICAN COUNCIL OF LIFE INSURERS, AMERICAN INSURANCE
ASSOCIATION, AND ASSOGIATION OF CALIFORNIA LIFE AND HEALTH
INSURANCE COMPANIES

You have 30 CALENDAR DAYS after this summons.and legal papers are served on you to file a writlen response at this court and have a
copy served on the cross-complainant, A lsiter or phane call will not protect you, Your written response must ba in proper legal form i you
want the court to hear your case, There may be a court form that you ‘can use for yolur response. You can find these court forms and more
information at the Califomia Courts Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), your county law ibrary, or the courthouse
nearest you. if you cannot pay the filing fes, ask the courl clerk for a fee walver form, If you do not file your responsa on time, you may
lose the case by default, and your wages, money, and property may be taken without further warning from the court.

There are other legal requirements. You may want to cali an attorney right away. If you do not know an attorney, you may want to call an
| attorney referval service. If you cannot afford an attornay, you may be eligible for free legal services irom a nonprofit legal services
program. You can locate these nonprofit groups at the California Legal Services Web site {www.Jawhelpcalifornia.org), the Californla
Courts Online Self-Help Center {www.courtinfo.ce.gov/selflielp), or by contacting your local gourt or counly bar association. NOTE: The
court has a statutory lien for walved fees and costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's
lien must be paid before the court will dismiss tha case: '

Tiene.30 DIAS.DE CALENDARIO después de que fe enfreguen esta citacion y papeles legeles para presentar una respuesta poresgrito

| en esta corte y hiacer que se entregue una copis al contrademandante. Una carfa o Una Mamada telefonica no le protegen. Su respuesta
por escrite tiene que estar en formate legal correcto, si'desea que protesen su caso en la corle, Es posible que haya un formulario qua

usted pueda usar para su respuesta, Puede griconirar estos formufarios de la corte y mds [nformacion en'ef Centro de Ayuda de Jas

1 Cartes de California (www.sucorte.cd.gov), en fa biblioteca de leyes dé su condado o-en Ja corte que le quede mds cerca. Si rio puede

pagar la cuota de presentaclén, pida al secrefario dé fa corte que le dé un formuiario de exencion de pego de cuotas. 5[ no presenta su
respuesta a tiempo, puede perder el caso porIncumplimiento y I3 corte le padra. quifar su suelde, dinero y bienes sin mas adverfencia,

Hay otros requisitos legales. Es recomendable que ltame a un abogado Inmedfatamente. Si no conoce 2.un abogado, puede llamar a un
servicio de remlsién a abogadas. 5i no puede pagar a un abogado, es posible gue cumpla con los requisios para obtener servicios fegales

gratuitos de tn programa de servicios legaies sin finés de lucro. Puéde encontrar esfos grupas sin fines de lucro:en el sitie web de
California Legal Services, (www.lawhelpcaliforniz,org), en ef Centro de Aytida dé lss Cories de Calffornia {wwiw.sucorte.ca.gov), o
oniéndose en contacto con Iz corte 0.l cofegio tfe abogados locales, AVISO: Por Jey, la corte tlene derecho a reclamar las cuoias y fos

costos exentos por imponer un gravamén sobre cualguler recuperacion de $10,000.6 méas de valor recibida mediante un acuerto o una

concesidn de arbitraje en un case de derecho civil. Tiane gue pagar el gravamen de Ja corte antes de que fa corte pueda desechar ef caso.

' The nama and address of the court is: SHORT NAME OF CASE (frum Comglaint): {Nerabi oz Cs30):
(Ef nombre y dirsccidn de la corle es): PQiZNERv. DAL, et al.
Los -Angeles County Superior Court

= ™ NU : (A of:
111 North Hill Street BS 120000 o

Los Angeles, CA 90012
The name, address, and telephone number of crass-complainant's attomey, or ¢ross-complainant without an attomey, Is:
(El nombre, la diraccion i el nimero de leléfono del abogado def conirademandante, o def contrademandante que no liene
abogado, es): Gene Livingston, SBN 44280 (916) 442-1111 . V’ﬁ
GREENBERG TRAURIG, LLP 132

1201 K Street, Suite 1100, Sacra o, CA 95814

DATE: February 4, 2011 ) &3 Clerk, by » Deputy
(Fecha) g3 Q : {Secretario} {Adjunto)

O L ey
{For proof of service qfthksggmons,_ use Proof of Service of Summwwj.) '
(Para prueba de enirega de esta citation use el formufario Proof a%?ﬁ' of Summons (POS-010).)
NOTICE TO THE PERSON SERYED: You are served

1SEAL] 1, I  asanindividual cross-defendant.
2. [] asthe person sited under the fictitious name of (specify):

3. [0 onbehalf d%‘(speciﬁr).'

under: [J  CCP 416.10 {corporetion) , CCP 416.60 {minor)
[0 CGP 416:20 (defuncl.corporation) CCP 41B.70 (conservatee)
[0  CCP 416.40 (association or partnership) [] ~ CCP 416.90 (authorized person)
] other (specify):
4. 1 by personal defivery on (date):

Ooa

. = Page’ of 1
F“Tlmuﬁwﬁm“g:i%° SUMMONS—CROSS-COMPLAINT Code of Gl Proceduwe, 55“:;??2&, 4:;.%‘ ;:i
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